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Affidavit of: Steven Neville Staatz 
Address: c/- Level 34, 32 Turbot Street, Brisbane Qld 4000 
Occupation: Liquidator 


Date: 


20 April 2018° ` 
| am the abovenamed applicant in this proceeding. 


This affidavit is made in support of the originating process filed on 1 February 2018 for 
orders in relation to matters arising in the winding up of Wollumbin Horizons Pty Ltd (in 
Liquidation) ACN 606 581 364 (“Company”) and for orders that | be appointed as receiver 
to trust property. 


| swear this affidavit from, information within my own knowledge and after having made all 
due and proper enquiries of the staff, agents and directors of the accountancy firm Vincents. 


Shown to me at the time of swearing this affidavit and annexed as “SS-12" is a paginated 
bundle of documents which | refer to in this affidavit. References in this affidavit to page 


numbers are references to page numbers in that bundle. 


| have access to the files maintained by Vincents in respect of the external administration of 
the Company, and to the books and records of the Company made available to me in the 
course of that external administration. Uniess otherwise stated, | swear this affidavit from 
information within my knowledge, on the basis of my belief and knowledge obtained by 
reason of those files, and after having made all due and proper enquiries of the servants, 


agents, and directors of Vincents. + 
Unless otherwise stated, defined terms in this affidavit are used as follows: 
(a) “ASIC” means the Australian Securities and Investment Commission; 


(b) “Community” means a planned community that in the circumstances described 
below came to be known as the “Bhula Bhula Community”; 


(c) “Land” means the land situated at 3222 Kyogle Road, Mount Burrell in New South 
Wales, being Lot 20 in Deposited Plan 755714A and 755714B and Lot 2 in 
Deposited Plan 1148316 (being all the land in folio identifiers 20/755714A, 
20/755714B and 2/1148316); and 


(d) ‘Trust’ means “The Bhula Bhula Community Village Trust” purportedly established 
by what is described as a “deed of trust” bearing the date 23 June 2015. 
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Qualifications 


10. 


11. 


12. 


| am an insolvency practitioner, Registered Liquidator and a director of the accountancy 


firm Vincents. 


| have a Bachelor of Commerce and a Bachelor of Laws from the University of 
Queensland, a Post Graduate Diploma — Advanced Insolvency Law & Practice from the 
University of Southern Queensland, and a Post Graduate Diploma from Chartered 
Accountants Australia & New Zealand. 


| am a member of the Insolvency Practitioners’ Association of Australia (IPAA), Chartered 
Accountants Australia and New Zealand (CA ANZ) and INSOL International. 


| have over eighteen years experience in the area of liquidations (both voluntary and 


involuntary) and corporate administrations, including receivership administrations. 


During that time | have also provided services in corporate turnaround, reconstruction and 
recovery, both in Australia and overseas. | have experience across a broad range of 
industries including building and construction, retail, property and real estate, professional 
services, transport, hospitality, managed investment schemes and manufacturing. 


i 


During the course of my. career, | have acted in many contentious and difficult liquidations, 
including a number of liquidations in which a corporate trustee or managed investment 


scheme has been wound up. 


ASIC records for the Company 


73. 


14. 


$ 
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Annexed at pages 72 to 76 inclusive is a true and correct copy of a Current and Historical 
Extract | caused to be pbtained from records maintained by ASIC in relation to the 


Company. 
The said search results show, and | believe, that: 


(a) the Company was incorporated in Queensland on 22 June 2015; 
(b) Mr Adrian Peter Brennock was appointed as a director and secretary of the Company 


on 22 June 2015, and ceased as a director and secretary of the Company on 4 
January 2016; 
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(c) Mr Tamati John Hauwhenua Kirkwood was appointed as a director and secretary of 
the Company on 4 January 2016, and ceased as a director and secretary of the 


Company on 15 June 2016; 


(d) Mr Steven Peter McSween was appointed as a director of the Company on 3 May 
2016 and ceased as a director of the Company on 30 January 2017; 


(e) Mr Richard John Moate was appointed as a director and. secretary of the Company on 
30 January 2017, and ceased as a director and secretary of the Company on 19 April 
2017: 


(f) Mr Brennock was again appointed as a director and secretary of the Company on 19 
April 2017. Since that time, Mr Brennock has been and remains the sole director and 


secretary of the Company; and 


(g) Mr. Brennock is the sole shareholder of the Company and holds one (1) fully paid 
share. 


Background to the liquidation . 


Appointment as voluntary administrator 


15. 


16. 


17. 


18. 


Depon 


On 4 July 2017, | acceptėd an appointment as administrator of the Company pursuant to 
section: 436A of the Corporations Act 2001 (Cth) (“Act”). 


Annexed at page 78 is a;true and correct copy of the instrument of appointment dated 4 
July 2017. l 


About. the time of my appointment, Mr Brennock said to mẹ words to the effect that the 
appointment of an administrator to the Company had become necessary because: 


(a) the Company has ‘been unsuccessful in setting aside a statutory demand issued 
against it; and 


(b) Tweed Shire Council has obtained an adverse costs order against the Company. 


j 


| refer to the matters set out in paragraphs 165 to 170 inclusive below regarding the 
statutory demand issued by Gillian Norman to the Company, and to the matters set out in 
paragraphs 289 and 290 below regarding the legal action taken by Tweed Shire Council 


against the Company. 
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First meeting of creditors 


19. 


20. 


21. 


The first meeting of creditors of the Company was held on 14 July 2017. The outcome of 
that meeting was that no Committee of Creditors was formed and an alternative 


administrator of the Company was not appointed. 


Annexed at pages 78 to 85 inclusive and shown to me is a true and correct copy of the 
Minutes of Meeting dated 28 July 2017 for the Company that | caused to be lodged with 
ASIC on or about that date. 


| believe that the matters shown in the said minutes are true and correct. 


Report to creditors 


22. 


23. 


24. 


25. 


On about 31 July 2017; and prior to the second meeting of creditors of the Company, | 
caused a report (“Report”) to be sent to creditors of the Company detailing, amongst 


other things, my preliminary investigations into the affairs of the Company. 


Annexed at pages 85 to 128 inclusive and shown to me is a true and correct copy of the 
Report dated 31 July 2017. 


| believe that the facts and matters detailed to in the Report are true and correct, and | 
hold the opinions expressed in the Report for the reasons detailed therein. 


At Item 13 — Options Ayailable To Creditors and Administrator's Recommendation on 
page 14 of the Report | expressed the opinion that the Company should be wound up. 


Second meeting of creditors and appointment as Liquidator 


26. 


27. 


A second meeting of creditors of the Company was held on 8 August 2017. There was no 
proposal for a deed of cọmpany arrangement to be considered at the meeting. 


At that meeting, creditors:passed resolutions inter alia to the effect that: 


(a) the Company be wound up; 


(b) acommittee of inspection be formed; 


(c) my remuneration as Voluntary Administrator from 4 July 2017 to the conclusion of the 


administration be approved; and 


4 
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(d) my remuneration as Liquidator of the Company from the commencement to the 
conclusion of the liquidation in the amount of $50,000.00 plus GST be approved on 


an interim basis. 


28. Annexed at pages 128 to 137 inclusive and shown to me is a true and correct copy of the 
Minutes of Meeting.for the Company dated 8 August 2017 that | caused to be lodged with 
ASIC. 


29. I believe that the facts and matters detailed to in the said minutes are true and correct. 
Section 533 report lodged with ASIC 


30. On or about 28 Septernber 2017, I lodged a report with ASIC in accordance with the 
requirements of section $33 of the Act about possible misconduct and breaches of civil 


obligations in relation to the Company. 


ria 


Report as to Affairs 


j 


31. Annexed at pages 138 to 147 inclusive and shown to me is a true and correct copy of the 
Report as to Affairs for the Company submitted by Mr Brennock. 


My independence, relevant relationships, and indemnities 


32. Prior to accepting the appointment as administrator of the Company, | undertook an 
assessment of any risks to my independence. In making that assessment | had regard to 
the ARITA Code of Professional Practice and the principle that that when accepting or 
retaining an appointment, an insolvency practitioner must at ail times during ‘an external 
administration be, and be' seen to be, independent. 

33. From that assessment |:did not identify, and as at the date of this affidavit, | have not 
identified, any matters that | believe pose a real or potential: risk to my independence. As 
at the: date of accepting the appointment as administrator, and at all times since accepting 
that appointment, | was not and am not aware of any reason that would have prevented 
me from accepting an‘ appointment as .an external administrator of the Company or 
continuing to act in that role. 


34. The appointment as administrator of the Company was. referred to me by Mr lan 
McKinnon. Mr McKinnon is a fellow director of Vincents and practices in the area of 


(OSs 


Solicitor 


forensic accounting and litigation support. 
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| had direct communications with Mr McKinnon prior to accepting the appointment as 
administrator of the Company. During those communications | was informed by Mr 


McKinnon, and | believe, that: 


(a) he had had one meeting with. Mr Brennock on about 4 July 2017 for the purpose of 
obtaining sufficient information about the Company to give preliminary advice about 
its solvency, to clarify and explain to Mr Brennock the various options available to 
the Company andthe nature and consequences of an insolvency appointment, and 


for a consent to the ‘appointment of an administrator to be provided; and 
(b) no remuneration was received by him or by Vincents for that advice. 


Other than in my capacity as administrator and liquidator of the Company, and as referred 
to in paragraph 35 above, neither | nor Vincents have had any involvement or dealings with 


the Company or any its former or current officers. 
Neither | nor Vincents: . 


(a) provided any information or advice to the Company, its directors, or its advisors prior 
to my appointment other than the preliminary advice given by Mr McKinnon and 
referred to in paragraph 35 above; 


| . l ; 
(b) provided professional services to the Company prior to my appointment; 


(c) have been indemnified in relation to the external administration of the Company, 
other than any indemnities that | may be entitled to at law or in equity; or 


(d) have received any upfront payments in respect of my remuneration and 
disbursements as administrator or liquidator of the Company. 


In about January 2018, | received several emails from Mrs Gillian Norman, Emanuele 


Agus,,and Melissa Hirsch. 


The said emails stated inter alia words to the effect that Mr lan McKinnon and Vincents 
had been listed as. corporate advisors in a circular issued by Nightcap Village Pty Ltd 
(“Nightcap Village”) formerly known as Mount Warning Eco Village Pty Ltd, and that 
there was a conflict of interest in my continuing to act as liquidator of the Company. 
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40. Annexed at pages 148 to 154 inclusive and shown to me is a true and correct copy of the 
Nightcap Village circular (“Nightcap Circular’) that was attached to one of the said emails 


that | received from Gillian Norman. 


41. Based upon the Nightcap Circular, it appears that Nightcap Village is involved in the 
formation of a planned. community at Mount Burrell in the State of New South Wales 


known as “Nightcap on Minjungbal”, 
42. The circular states that: 
“Legal Aspects 


Who are the advisors handling the community affairs? 
Below is the list of advisors that have been carefully selected as the very best in their field 


for this project; 


Advisors: 


Vincent Chartered Accountants 07 5531 0454 
lan McKinnon” 


43. Annexed at pages 155 to.162 and shown to me is an Extract | have caused to be obtained 
from records maintained by ASIC in respect of Nightcap Village and a Historical and 
Current Extract | have caused to be obtained from records maintained by ASIC in respect 


of Nightcap Village. 
44. The said search results show,: and | believe, that: 
la 
(a) Nightcap Village was incorporated in Queensland on 27 June 2016; 


; { 
(b) Philip Dixon, Peter Anthony Van Lieshout and Martin Maddren are current directors of 
Nightcap Village; 


(c) Mark Darwin, Adrian, Brennock, and Cherie Stokes are former directors of Nightcap 
Village; 


(d) Cherie Stokes is a former secretary of Nightcap Village; 


(e) Zimmer Land Pty Ltd (“Zimmer Land”) holds 300 fully paid Class C shares and 423 
fully paid Class D shares in Nightcap Village; and 


! A ae 2 "6 ives 
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46. 


47. 


48. 


49. 


50. 
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(f) Rainmaker Group Holdings Pty Ltd (“Rainmaker Group’) holds 510 fully paid, 
ordinary shares in Nightcap Village. 


Annexed at pages 161 to 163 inclusive and shown to me is a true and correct copy of a 
Current Extract | caused: to be obtained from records maintained by ASIC in respect to 


Zimmer Land. 


The said search results show that the sole director, secretary and sharehoider of Zimmer 
Land is Peter Anthony Van Lieshout. 


Annexed at pages 164 to 168 inclusive and shown to me is a true and correct copy of a 
Current Extract | caused to be obtained from records maintained by ASIC in respect to 


Rainmaker Group. 


The said search results show that Rainmaker Group was incorporated on 9 March 2017 in 
Queensland and since that time Adrian Brennock, Mark Darwin, and Philip Dixon have 


been and remain directors of Rainmaker Group. 


From my investigations into the affairs of the Company, and the books and records of the 
Company made available to me in the winding up, as detailed in this affidavit, | am aware 
that: 


(a) Mr Dixon, Mr Darwin, Mr Maddren, and Ms Stokes were each involved in the affairs of 


the Company or the Community prior to my appointment; and 


(b) prior to my appointment, Nightcap Village as buyer entered into a contract for sale of 
the Land with the Company as seller. | refer to the matters set out in paragraphs 281 


to 288 below regarding the current status of that contract for sale. 


Following my receipt of the emails from Ms Hirsch, Mr Agus and Mrs Norman referred to 
in paragraphs 38. and .39 above, | made enquiries with Mr McKinnon about his 
involvement, if any, with Nightcap Village and provided him with a copy of the Nightcap 
Circular. ak 


In response to those enquiries, on 24 January 2018 Mr McKinnon informed me, and | 
believe that: 


(a) prior to my enquiries, he was unaware that he had been named as an advisor to 


DRS 
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Nightcap Village; 





52. 


53. 


54. 


55. 


56. 
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(b) he has never authorised or agreed to being named as an advisor to Nightcap 


Village; and 
(c) Nightcap Village is not now, nor has it ever been, a client of either him or Vincents. 


On about 8 February 2018, | caused a letter bearing that, date to be sent to Nightcap 
Village by email to Mr Dixon at phill@rainmakereco.com stating inter alia words to the 
effect that: 


(a) neither Nightcap Village nor the “Nightcap on Minjungbal” development are a client 
of Vincents or Mr McKinnon, and have never been a client or Vincents or Mr 


McKinnon; 


(b) Vincents has not authorised the use of the Vincents name or the name of Mr 


McKinnon in the Nightcap Circular; 


(c) in light of those matters, | required Nightcap Village to immediately remove any 
reference to Vincents or the staff of Vincents from the Nightcap Circular and confirm 
to me that no references to Vincents or the staff of Vincents would be made in any 


of its subsequent documents or promotional materials. 


Annexed at pages 169 to 178 inclusive is a true and correct copy of the email dated 8 
February 2018 from Vincents to Mr Dixon and the letter dated 8 February 2018 attached 
to that email. 


As at the date of this affidavit | have not received any response from Nightcap Village, or 
from any person on its behalf, to the matters raised in my letter. 


In the course of the winding up of the Company and my investigations into its affairs, | and 
my staff have made enquiries with Mr Brennock, Mr Darwin, Mr Dixon, Ms Stokes, and Mr 
Maddren about their involvement in the affairs of the Company and the Community. 
However, | have not otherwise had any involvement or dealings with Nightcap Village or 


any of its former or current officers. 


As at the date of this affidavit | have.never acted for Nightcap Village or any of its current or 
former offices, and none of those persons have now, nor have they ever been, a client of 


OZ 
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Vincents. 
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Summary of my investigations into the affairs of the Company 


57. 


58. 


59. 


60. 
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| have delegated the conduct of various aspects of the external administration of the 
Company to employees. of Vincents, and in particular to Mr Nicholas Malowiecki, an 
accountant employed by Vincents. Those employees have reported directly to me in 
respect of all matters arising in the course of the external administration of the Company. 


During the external administration of the Company my staff and | have made enquiries 
about the Company’s business, property and affairs. Those enquiries have included, 
amongst other things, investigations into. transactions relating to the Community and 
transactions entered into by the Company in its capacity as the trustee of the Trust. 


Where possible | have sought confirmation from third parties about the affairs of the 
Company, including from, the Company's current and former officers, persons who have 
lodged proofs of debt in. the winding up of the Company, and persons who may have 
applied for a unit in the Trust (or in proposed unit trust) or paid monies to the Company or 
other persons or entities in connection with the Trust or the Community. 


In particular, my staff and, | have: 


(a) conducted a search of the Personal Property Securities Register to identify any 


registered security interests against the Company; 


(b) made enquiries with Queensland: Transport and the Department of Road and 
Maritime Services NSW to identify any motor vehicles registered in the name of the 


Company; 
(c) conducted property searches to identify the Company’s interest in real property; 


(d) written to all major banks and financial institutions to identify any bank accounts 


maintained by the Company prior to my appointment; 


(e) made enquiries with Mr Darwin and the current and former officers of the Company 


about, amongst other things: 


i) the circumstances surrounding the formation of the Community and the 


establishment of the Trust; 


ii) transactions entered into by the Company prior to my appointment, including 
in the Company’s capacity as trustee of the Trust; and 
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iii) the receipt and movement of funds paid to the Company, and funds paid to 
other persons or entities in connection with the Trust and/or the Community. 


made enquiries with each of the following people, and asked them to provide me 
with any and all books and records of the Company (or relating to the affairs of the 


Community and the Trust) in their possession: 


i) Neville Halloran, chartered accountant of Business Accountancy, former 


external accountants for the Company; 
ii) Nicole Stanton, a former internal lawyer for the Company; 


iii) Wall & Company Lawyers (“Wall & Co.”), former external lawyers for the 


Company; 
iv) Stone Group Lawyers, former external lawyers for the Company; 
v) Sigi Di Ross, a former bookkeeper for the Company; and 


vi) Peter Hetherington, chartered accountant of Modoras Accounting Gold Coast 
and the named settlor of the deed dated 23 June 2015 establishing the Trust. 


Available books and records of the Company i 


61. 


62. 


In about July 2017, and following my appointment as administrator of the Company, | had 


direct communications with Mr Brennock relevantly about the whereabouts of the books 


and records of the Company. | was informed by Mr Brennock that: 


(a) 


(b) 


a majority of the books and records maintained by the Company for the Trust were 
held by Nicole Stanton, a former internal lawyer for the Company; and 


in circumstances where. he did not have access the books and records held by Ms 
Stanton, in about, 2016 he had engaged Sigi Di Ros, a bookkeeper, to try and 


recreate the financial accounts of the Trust. 


i | ve : 
The books and records of, and related to, the Company and the Trust that have been 


provided to me as liquidator, and the sources of those books and records, are 


summarised in the following table: 
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| Received From | Description 
b ah N) e 4 an . 


(a) | Adrian Brennock One box containing: 





e Profit and Loss statements for 2015/2016 financial year 
and the 2016/2017 financial year; 

e Various accounting papers (payables reconciliations, 
balance sheets, general ledgers); 

« Westpac account statements for account number 23- 
8015 maintained in the name of the Company; 

e Email correspondence detailing various meetings and 
affairs regarding the Land; 

* Documentation relating to purchase of the Land; 

¢ Herron Todd White property valuation for the Land; 

e Copies of unit trust application forms: 

° Copies of unit trust certificates; and 

e ASIC forms relating to changes of company details and 
resignations of directors of the company. 





(b) | Stone Group | Two boxes containing: | 
Lawyers * Correspondence and legal documents regarding litigation 
between Tweed Shire Council and the Company; and 
e Records regarding the Stone Group Lawyers Trust 

Account for the period March 2017 to June 2017; 








(c) Sigi Da Ros Electronic MYOB Accounting File (version 14) 





(d) | Neville Halloran, | Emails: from Business Accountancy to Vincents attaching: 

Business e an unsigned copy of the Bhula Bhula Community Village 

Accountancy | Trust Deed: 

| © Payment receipt for Service NSW “Not for Profit 
Association Request’; 

¢ Title search for the Land dated 30 October 2015; 

e Contract for the sale of the Land dated 30 June 2015; 

e ASIC documents relating to the appointment and 
cessation of directors of the Company; 

e Correspondence from Tweed Shire Council- regarding 
unauthorised works on the Land; and 
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e Statement of Claim filed by Tweed Shire Council against 
the Company in the Land and Environment Court of 
NSW. 





(e) 


Kirralee 
Hetherington, 
Modora 
Accountants Gold 
Coast 


Email from Modora Accountants to Vincents providing: 

e Various ASIC lodgement documents for the Company; 
and 

* Constitution of Wollumbin Horizons Pty Ltd certified by 
Wrothwell Garth Wall 


+. 





(f) 


Wall & Co., former 
solicitors for the 


Company 


Emails from Wall & Co. to Vincents attaching Trust Account 

Statements, correspondence, and invoices for various 

matters related to the Company as follows: 

¢ Matter 150025 — Purchase - Wollumbin Horizons Pty Ltd; 

e Matter 160047 — Miscellaneous - Wollumbin Horizons Pty 

. Ltd: 

e Matter 160191 
Wollumbin Horizons Pty Ltd;-and 


Land and Environment Court - 


e Matter 140193 - Formation of Community - Mr Mark 


Darwin. 





(g) 








Nicole Stanton, a 
former lawyer for 
the Company 


Emails from Ms Stanton to Vincents attaching: 

e unsigned copies of deeds for The Bhuia Bhula 
Community Village Trust Deed and The Bhula Bhula 
Community Trust; 

e Various property searches and contracts of sale for the 
Land; 

e Rates invoices for the Land; 

e Land & Environment Court of NSW summons; 

e ASIC resignation forms; 

e Darryl Anderson Consulting town planning report; and 

e Sales invoices related to auction of cattle owned by the 

livestock 


company, with copies of cheques and 








documentation. 





l 


63. Annexed at pages 178 to 188 inclusive and shown to me is a true and correct copy of the 
MYOB General Ledger for the Company for the period 1 July 2015 to 25 August 2017. 
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64. Annexed at pages 189 to 350 and shown to me are true and correct copies of the email 
correspondence from Wall & Co. to Vincents, and the accounting records for the Wall & 
Co. Trust Account attached to those emails, referred to in paragraph 62(f) above (“Trust 


Account Records’). 


65. As part of my investigations into the affairs of the Company, on about 20 July 2017 | also 
caused a notice to be sent to each of the potential trust applicants known to me asking 
inter alia that they complete and return to me a questionnaire detailing: 


(a) any funds paid to purchase a unit in the Trust and the date of each such payment, 
together with any supporting documents evidencing those payments; 


(b) whether their application to purchase a unit in the Trust had been accepted or 


rejected and if so, whether any amounts paid had refunded to the applicant; and 


(c) whether they had attended a meeting held on 25 February 2017 at which a resolution 
was purportedly passed to replace the Company as trustee of the Trust and if so, 


whether they believed that the minutes of that meeting were true and accurate. 


66. Annexed at pages 351 to 352 and shown to me is a true and correct copy of the said 
notice dated 20 July 2017 that | caused to be sent. 


67. In response to that notice, during July 2017 and August 2017 | received seventeen 
completed questionnaires together with correspondence, statutory declarations, and 
various supporting documents, as summarised in the following table: 


rT 


(a) | Mary-Lou Plant 









Description 











Questionnaire dated 26 July 2017, together with: 

e A document entitled “EOI Page” dated 23 March 2015 
with handwritten notations; 

e ANZ Lodgement Receipt dated 23 March 2015; 

e Wall & Co. Trust Account Receipt no. 000923 dated 27 

_ April 2015; 

è Third Schedule — Unit Application form for the Bhula 
Bhula Community Trust dated 4 June 2015; 

e Trust Account authority to Wall & Co.; 

e Westpac Payment Summary dated 23 June 2015; 















e Third Schedule — Unit Application form for the Bhula 
Bhula Community Trust dated 4 June 2015; 
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Trust Account authority to Wall & Co.; 






e Westpac Payment Summary dated 23 June 2015; 
e Wall & Co. Trust Account Receipt no. 000977 dated 24 
June 2015; 
Agreement dated 23 June 2015; 
e Third Schedule — Unit Application form for the Bhula 
Bhula Community Village Trust dated 23 June 2015; 
¢ Trust Account authority to Wall & Co. dated 23 June 
2015; and 
Letter dated 18 August 2016 from S. McSween re: Unit 
Application for Bhula Bhula Community Village Trust. 






















Melissa Hirsch Questionnaire dated 27 July 201 7, together with: 





è Bank of Queensland Transfer Confirmation dated 20 
April 2015; 
Bank of Queensland Transfer Confirmation dated 28 
May 2015; and 
e Agreement dated 24 July 2015. 
Questionnaire dated 27 July 2017, together with: 
e Email dated 27 July 2017 to Vincents; 

€ Suncorp-Metway Account Summary; 


















Philip Morandini 







e Westpac Community Solutions Cheque Account 







Statement; 









Commonwealth Bank Deposit Receipts dated 22 June 
2015; 
Letter dated 18 August 2015 from S. McSween re: Final 
Director’s Update For Wollumbin Horizons Pty Ltd. 


Richard Moate Questionnaire dated 31 July 2017. 


a Terry Poulios and | Questionnaire dated 27 July 2017. 

















Nastasja Poulios 


(f) | Andrew Cody 


Brian Alderman 








with 





Questionnaire dated 27 July 2017, 
earthmoving invoices. 





together 













Questionnaire dated 24 July 2017, together with: 








e National Australia Bank payment receipt dated 1 June 


2016; 
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Commonwealth Bank payment receipt dated 1 June 
2016; 

e Receipt No. 000002 — Rainmaker Eco Investments Pty 
Ltd dated 1 June 2016; 

e Wall & Co. Trust Account Receipt No. 001234 dared 1 
June 2016; 

e Wall & Co. Trust Account Receipt No. 001235 dared 1 
June 2016; i 

e Westpac Customer Receipt dated 18 October 2016; 

e Unit Application Form dated 18 October 2016; 

e Email correspondence from R. Moate and P. Morandani 
dated 18 October 2016; 

e National Australia Bank payment receipt dated 23 




















January 2017; 






e Unit Application Form dated 21 January 2017; 
è Unit Certificate D25 dated 21 January 2017; and 
Unit Certificate No. 29 dated 18 August 2016. 


(h) | Emanuele Agus Questionnaire dated 24 July 2017 and,: 

° Unsigned Statement dated 22 September 2016; 

e Undated document entitled “Community Land Project 
Expression of Interest’; 

é Undated document entitled “Frequently asked 
questions’; 

e Undated document entitled “Meeting With Lawyers 
Wroth Wall 23/12/14”: 

e Unsigned document styled “deed of trust” dated 25 

` March 2015; 

e Undated document labelled “Bhula Bhula Community 
Trust structure”; 

e HSBC payment receipt dated 6 January 2015;Unit 
Application — Bhula Bhula Community Trust dated 24 
March 2015; 

€ Undated document entitled “Financial Snapshot for 
Bhula Bhula Community Trust’; 

e Diagram of Community structure and general principles 
of the By-Laws: : 
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Undated and unsigned direction to Wall & Co Lawyers; 

e Unsigned document styled “deed of trust” dated 23 June 
2015, including Third Schedule — Unit Application for 
Bhula Bhula Community Village Trust dated 23 June 

“2016; 

e HSBC payment receipt dated 23 June 2015; 

e HSBC payment receipt dated 24 June 2015: 

e Wall & Co. Trust Account Receipts; 

e Agreement dated 23 June 2015; 

e Undated document entitled “Legal and Finance 
Committee Meeting Minutes’; 

e Undated entitled “Unit Holders” 

e Letter to Bhula Bhula Unit Holders and Investors dated 
13 February 2016; 

e Unit Certificates number 9 and 21 -— Bhula Bhula 
Community Village Trust dated 18 August 2016; 

e Letter to Community dated 13 March 2016; and 

e Letter to Unit Holders dated 18 August 2016; 

e Undated document entitled “Timeline of parties to Bhula 
Bhula”; and 

e Westpac Account Statement. 


(i) | Gillian Norman Questionnaire dated 25 July 2017. 
(j) | Marc Fagan and Questionnaire dated 27 July 2017. 


























Rebecca Fagan 


(k) | Martin Maddren Questionnaire dated 27 July 2017. 


(1) | Nichole Barnes and Questionnaire dated 27 July 2017. 
Neil Pascoe 


(m) | Norma Mou Questionnaire dated 27 July 2017, together with, 
è Unit Certificate No. 13'dated 18 August 2016; 
e Third Schedule — Unit Application form for the Bhula 
Bhula Community Village Trust dated 23 June 2015; 
è Trust Account authority to Wall & Co. dated 23 June 
- 2015; 
e Email to M. Darwin dated 28 May 2015; 
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e Westpac Customer Receipt dated 28 May 2015; 
e Westpac Payment Receipt; 







e National Australia Bank Account Statement; 






e Minutes of Meeting — Wollumbin Horizons Pty Ltd dated 
25 February 2017. 


(n) | Steven McSween Questionnaire dated July 2017, together with Unit 
Certificate No. 8 dated 18 August 2016. 


(o0) | Stuart Newman Questionnaire, together with: 

























ə a spreadsheet-of monies paid in respect of the Trust; 





and 
â Wall & Co. Trust Account Receipts No. 000858, 000859, 
000860, 000861, 000862, 000863. 






Annexed at pages 353 to 601 and shown to me are true and correct copies of the 


documents referred to in paragraph 67 above. 


In the course of the winding up | have also received and reviewed proofs of debt and 
various supporting documents submitted in connection with monies advanced to the 
Company, or to other persons and entities in connection with the Community and/or the 
Trust. l discuss those documents further in paragraphs 72(c) and 73 below. 


i 


Proofs of debt submitted in the winding up 


70. 


TA: 


72. 


Annexed at page 602 and shown tọ me is a true and correct copy of a list | have caused 
to be prepared of persons who have of made claims against the Company in the winding 
up to date (“Creditor Listing’). 


The Creditor Listing shows that claims by thirty-one ordinary unsecured creditors totalling 
$2,476,477.64 have been made against the Company. 


From my review proofs of debt submitted in the winding up, claims made against the 
Company fall into the following categories: 


(a) seventeen claims totalling $624,047.72 have been made against the Company for 
monies due and owing . for the provision of goods and services or for monies 
advanced, as shown in the following table: 


| 
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Li CD 
Coman, C. $2,650.00 Supply of water tank 
Kirkwood, T. $17,875.31 


McMurtrie, M $9,763.00 Director and secretary fees, and 
house repairs 

$38,225.00 | Earthwork services and director's 
fees 
























Moate, R. $25,971.08 | Services rendered and insurance 
payments made 


Rainmaker ~ Developments $183,980 00 Working capital and project 
Prime o 





(b) $103,589:92 has been claimed by Tweed Shire Council for legal costs incurred in 
court proceedings against the Company in the Land and Environment Court of New 
South Wales; and 


(c) claims totalling $1,748,840.18 have made by persons for monies advanced to the 
Company, or to other persons and entities in connection with the Community and/or 


the Trust, as set out the following table: 


Alderman, Brian and Elizabeth | $160,000.00 



















Dresdon 
















Barnes, Nichole $80,000.00 


Kirkwood, S. $40.000.00 
d 














w/ | 
VR 
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Morandini, Philip and Craig Scott 





$120,000.00 
Mooney, D. $120,000.00 
$80,000.00 






















Newman, S. $80,000.00 
Norman, G. $115,840.18 . 
Plant, M. $360,000/00 


Poulious, Terry and Nastasja $80,000.00 
$33,000.00 













Simmons, Y. 








73. Annexed at pages 603 to 779 and shown to me are and correct copies of the proofs of 
debt referred to in paragraph 72 above, together with the documents provided to me in 


support of those proofs of debt. 


74. As at the date of this affidavit | have not called for proofs of debt for adjudication 
purposes, adjudicated upon any proofs of debt for dividend purposes, and no dividend in 
the winding up of the Company has been declared or paid. My investigations have not 


identified any priority or employee creditors of the Company.- 


Assets, receipts, and payments in the winding up 


75. Prior to my appointment, the Company maintained a Westpac business account number 
23-8015 (“Company’s Westpac Account”) and a business transaction account number 
06 2580 10361414 with Commonwealth Bank of Australia (“Company’s CBA Account’). 
Both of those accounts were closed prior to my appointment and | do not expect any 


funds will be recovered from those accounts. 


76. Annexed at pages 780 to 826 and shown to me are true and correct copies of the 
Company's Westpac Accpunt.statements.for the period from November 2015 to February 
2017 inclusive. 


77. Annexed at pages 827 to 838 and shown to me are true and correct copies of the 
Company’s CBA Account statements for the period from 19 May 2016 to 5 June 2017 
inclusive. 


78. | have identified a potential claim by the Company for recovery of proceeds from the sale 
of approximately one hundred (100) head of cattle (of which only $12,828.95 was banked 
into the Company’s Westpac Account prior to my appointment). | have also identified a 
potential claim by the: ‘Company against one of its former legal advisors. Further 
investigations are required to determine the strength and recoverability of those claims. 
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Based upon the available financial records for the Company, as detailed in this affidavit, 
loans totalling $140,000.00 may have been made by the Company to Wollumbin 
Dreamtime Pty Ltd (‘Wollumbin Dreamtime’). My enquires into the purpose of those 


loans and the commerciality of the loan recovering action are continuing. 


| am aware of allegations, that funds totalling about $600,000 paid to the Company, or paid 
to other persons and entities in connection with the Trust or the Community, are “missing” 
or have been misappropriated. My analysis of the receipt and movement of funds paid to 
the Company, or to other persons and entities in connection of the Trust and the 
Community, is discussed in this affidavit below. However based on that analysis and from 
my enquiries to date, | consider that any claim by the Company arising from those matters 
is currently uncertain, is likely to involve complex issues of fact and law, and is likely to 


depend on the outcome of this proceeding. 
The Company is the sole registered proprietor of the Land. 


Annexed at pages 839 to 845 and shown to me are true and correct copies of Historical 


Title Searches for the Land. 


The said title searches show that the Land is presently unencumbered, save for caveat 
dealing number AM352133 registered against the Land by Melissa Hirsch on 4 May 2017. 


Annexed at page 846 and shown to me is a true and correct copy of caveat dealing 
number AM352133. 


From enquiries | have caused to be made with Land and Property Information NSW 
(“LPI”), | believe that title to land in New South Wales does not disclose whether or not it 


is held by a registered proprietor in the capacity of trustee. 


The books of the Company provided to me in the winding up include a valuation of the 
Land prepared by Herron Todd White in about May 2016. That valuation shows that the 
Land has a market value of $1,300,000.00. 


As discussed in paragraph 62(c) above, the books of the Company include an electronic 
MYOB file prepared by Sigi Di Ros, the former external bookkeeper for the Company. | 
am informed by Ms Di Ros that the MYOB file was not prepared by her until about 2016 
and attempts to recreate’ the- financial position of the Company from the limited records 
then available to her. 


Based upon the unaudited MYOB file provided to me by Ms Di Ros: 
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the financial position of the Company is summarised in the following table: 
| Summary of Profit / {Loss} 


| Financial Year Ended 30 June 2016 | 30 June 2017 
Gross Income 12,828.95 | NIL 























Less Expenses 
| Summary of Balance Sheet 


Financial Year Ended 30 June 2017 


from 23 June 2015 to 30 June 2016, the major expenses incurred by the Company 








12,828.95: 
613,64.19 
(600,235.24) 












436,942.16 
(436,942.16) 














relate to the purchase of the Land and legal costs and expenses incurred in respect 


of that purchase; 


from 1 July 2016 to 3 June 2017, the major expenses incurred by the Company 
relate to director's fees, brokerage fees, and project management fees; 


the MYOB file records legal costs, and expenses jn the sum of $316,000.00, 
director’s fees in the sum of $106,961.25, and project management fees in the sum 
of $180,000.00. 


Based on my enquiries into the affairs of the Company to date and the books of the 


Company available to me, as detailed in this affidavit, and for the reasons set out in the 


Report referred to in paragraph 22 above:. 


(a) 


(b) 


} ; 
| believe that other than the potential claims referred to in paragraphs 78 to 80 


inclusive above, the Land is the only material asset of the Company; and 


in my opinion, the Company has been insolvent or likely to become insolvent since 
at least 4 July 2017. 


| have caused a National Australia Bank account to be opened and maintained for the 


Company during its external administration. As at the date of this affidavit, other than the 


amount of $6.00 held in the Company’s bank account, there are no funds available to me 


in the winding up. 
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Annexed at page 847 and shown to me is a true and correct copy of the receipts and 


payments in the winding up of the Company. 


Background to the Company’s activities 


92. 


93. 


94. 


From its incorporation on 23 June 2015, ‘the Company acted solely in its capacity as 
trustee of the Trust. The Company did not carry on a business, was not registered for 
Goods and Services Tax, and did not have a Tax File Number or Australian Business 
Number. 


The purpose of the Trust was to establish and maintain the Community on the Land. 


The circumstances surrounding the promotion of the Community, incorporation of the 
Company and establishment of the Trust are not personally known to me. However, 
based on my investigations to date and the books and records available to me, as detailed 
in this affidavit, | believe the matters referred to in this affidavit below are true and correct. 


Promotion of the Community 


95. 


96. 


97. 


98. 
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From at least about 2014, Mr Darwin promoted the establishment of the Community 
through an organisation known as the Truthology Foundation and at a series of annual 
events known as Freedam Summits. Truthology Foundation and the Freedom Summits 
were concerned with, and had a focus on, raising awareness about various financial, 


environment, and social.issues. 


Mr Darwin offered people, with an opportunity to acquire an interest in the Community for a 


fee, by purchasing a unit in a proposed unit trust. 


A procedure was adopted, but not always followed, to offer membership in the 
Community. In general terms, prospective Community members were invited to complete 
an expression of interest form. If an expression of interest was accepted, the prospective 
Community member was then invited to submit an application to purchase a unit in the 


proposed unit trust and to make payment. 


The requested payment for each unit in the proposed unit trust increased over time from 
$40,000.00, to $80,000,00, to $120,000.00 during 2014 and 2015, and finally to 
$160,000.00 in 2016. 
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Annexed at pages 848 to 877 are true and correct copies of email correspondence 
passing between Mr Darwin and various applicants seeking to purchase a unit in the 
proposed unit trust (or in the Trust) during the period between 12 January 2015 to 25 
September 2015. 


The said email correspondence has been provided tọ me in the course of the winding up 
by applicants for a unit in the Trust (or in a proposed unit trust), and forms part of the 


documents referred to in paragraphs 67, 68, and 73 above. 


In the course of my work as an insolvency practitioner | regularly make a search for 
references to an insolvent entity on the internet, for the purpose of identifying any 
information about an entity that is available online. From that work, | am aware that the 
“Wayback Machine” is an online archive database that downloads and maintains a 
“snapshot” or “capture” of certain publically available websites at a particular point in time. 
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Annexed at pages 878 to 888 and shown to me is a true and correct copy of screen print 
outs of the website with universal resource locator www.bhulabhulacommunity.org 
(“Website”) | caused to be accessed via the Wayback Machine and printed on 26 


September 2017, showing a “snapshot” of: 
(a) the “Frequently asked questions” page on the Website as at 28 March 2015; and 
(b) the Expression of Interest (EOI) Page on the Website as at 28 March 2015. 


In the course of the winding up, copies of various promotional materials for the 
Community (“Promotional Material”) have also been provided to me, as referred to in 
paragraphs 67, 68, and 73 above. The Promotional Material includes the following: 


(a) documents entitled “Community Land Project Expression of Interest” and “Frequently 


asked questions”, provided to me by Emanuele Agus; and 


(b) a one page document entitled “Bhula Bhula Intentional Community” dated 25 
February 2015, provided to me by Mary-Lou Plant; and 


Copies of the Promotional Material are annexed hereto at pages 432 to 447 and 712. 


The Promotional Material and information recorded on the Website as at about March 
2015, as referred to in paragraph 102 above, provides inter alia to the effect that: 


(a) the legal structure of the Community would involve the incorporation of a company 


O75 


to act as trustee of a proposed unit trust; 
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the funds required to establish the Community and purchase the Land would be 
funded in stages, through payments from prospective members for the purchase of 
an equal unit in the proposed unit trust. Each stage would require different levels of 


participation, monetary commitment, and risk; 
an “expression of interest” form could be submitted through the Website; 


funds could be paid by prospective members to a Westpac bank account number 
269-817 maintained in the name of “Global Awakenings Foundation”, with such 
funds to be “held on trust through Global Awakenings Foundation’; 


a core group. of people known as the “Steering Committee” had been formed to 
pversee the development of the Community. The Steering Committee was 
comprised of three couples, being Mr Andrew Cody and his partner, Catherine 
Cody; Mr Brennock and his partner, Kristi-Ann Brennock; and Mr Darwin and his 


partner, Stephanie Humble; 


$ 


each of the couples comprising the Steering Committee were to be issued with a 
foundation’ unit in the proposed unit trust with a value of $40,000.00 per unit 
(totalling three units with a combined value of $120,000.00). Those units were to be 
issued in lieu of payment for various administrative, promotional and sales services 
to be provided by the Steering Committee in the formation and development of the 


Community; af 


the couples comprising the Steering Committee would also receive a ten percent 
management fee for providing certain management and marketing services in 


respect to the Community. 


į 


106. From the Promotional Material and information contained on the Website, it appears that 


the Community may initially have been intended to comprise about 30 members (with 


some of those members: comprising more than one person, such as a couple or family 


group). 


Files maintained by Wall & Company Lawyers 


107. I refer to the letter dated 28 July 2017 from Wall & Co. to Vincents annexed to this affidavit 
at pages 190 — 191 inclusive regarding inter alia the work performed by that firm in 


connection with establishment of the proposed unit trust and the purchase of the Land. 


108. From at least January 2015, and prior to the incorporation of the Company and 
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Wall & Co. maintained matter number 140193 — Formation of Community, Mark Darwin 
for Mr Darwin. The scope of the work performed by Wall & Co. for Mr Darwin included, 
amongst other things, drafting the deed for the establishment of the proposed unit trust. 


From at least about February 2015, Wollumbin Dreamtime engaged Wail & Co: to act for it 
in connection with the establishment of the proposed unit trust and the purchase of the 
Land. Wall & Co. maintained matter number 150025 — Purchase, Wollumbin Dreamtime. 


From the books and recards available to me, as detailed in this affidavit, it seems that an 
attempt was made in about March 2015 to settle a trust known as the “Bhula Bhula 
Community Trust” on Wollumbin Dreamtime as trustee, for the purpose of establishing the 


Community and purchasing the Land. 


It is unclear to me whether that attempt involved more than the preparation of a draft deed 
of trust and, if the deed was formalised, whether it was effective or otherwise valid. 
However, | note that the letter dated 28 July 2017 from Wall & Co. states inter alia words 
to the effect that a trust deed was originally prepared in the name of Wollumbin 
Dreamtime, but that the purchase of the Land did not proceed in the name of that 


company. | i 


Annexed at pages 889 tọ 891 and shown to me is a true and correct copy of a Current 
and Historical Extract | caused to be obtained from records maintained by ASIC in relation 


to Wollumbin Dreamtime. 
The said search results show, and | believe, that: 
(a) Wollumbin Dreamtime was incorporated 5 December 2014 in New South Wales; 


(b) Mr Darwin was appointed as a director of Wollumbin Dreamtime on 5 December 
2014 and ceased as a director on 6 September 2016; 


(c) Mr Richard Moate: was appointed as a director of Wollumbin Dreamtime on 6 
September 2016 and has been its sole director since that time; and 


(d) Mr Darwin is the sole shareholder of Wollumbin Dreamtime. 


Annexed at pages 451 to 492 and shown to me is a true and correct copy of an unsigned 
document styled “deed of trust” bearing the date 23 March 2015 for “The Bhula Bhula 
Community Trust’, naming Wollumbin Dreamtime as trustee. 
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116. On about 22 June 2015, the Company was incorporated and engaged Wail & Co. to act 
for it in connection with the establishment of the Trust and the purchase of the Land. 


117. On a specific date not known to me, Wall & Co. changed the name of matter number 
150025 from “Purchase, Wollumbin Dreamtime Pty Ltd’ to “Wollumbin Horizons Pty Ltd". 
However, based upon the letter dated 28 July 2017 from Wall & Co. annexed hereto at 
pages 190 — 191, and as the Company was not incorporated until 22 June 2015, | believe 
that the change of name on matter number 150025 is likely to have occurred on or after 
that date. 


118. From about 2014 or 2015, Wall & Co. also maintained: 
(a) matter number 150024 — Purchase, Organamazing Pty Ltd for that company; 


(b) matter number 150157 — Purchase, Mount Burrell Commercial Pty Ltd for that 


company; 


(c) matter number 160047 — Miscellaneous, Wollumbin Horizons Pty Ltd for the 
Company; and 


(d) matter number 160191 — Land and Environment Court, Wollumbin Horizons Pty Ltd 
for the Company. . 


Organamazing Pty Ltd 


119. Annexed at pages 892 to 894 and shown to me is a true and correct copy of a Current 
and Historical Extract | caused to be obtained from records maintained by ASIC in relation 
to Organamazing Pty Ltd ACN 603 221 745 (Deregistered) (“Organamazing’). 


120. The said search shows, and | believe, that Mr Darwin was the sole director and 
shareholder of Organamazing, and that the company was deregistered by ASIC on 1 May 
2017. 

Mount Burrell Commercial Pty Ltd and Rainmaker Eco Investments Pty Ltd 


121. Annexed at pages 895 to 898 and shown to me is a true and correct copy of a Current 
and Historical Extract | cqused to be obtained from records maintained by ASIC in relation 
to Mount Burrell Commercial Pty. Ltd. ACN 609 290 173 (“Mount Burrell’). 
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The said search shows, and | believe, that Mount Burrell was incorporated on 13 
November 2011 in Queensland and since that time, Ms Stokes has been the sole director, 


secretary, and shareholder of the company. 


Annexed at pages 899 to 902 and shown to me is a true and correct copy of a Current 
and Historical Extract | caused to be obtained from records maintained by ASIC in relation 
to Rainmaker Eco Investments Pty Ltd ACN 608 926 852 (“Rainmaker Eco’). 


The said search shows, and | believe, that: 
(a) Rainmaker Eco was incorporated on 23 October 2015 in Queensland; 


(b) Mr Brennock and Mr Darwin were appointed as directors of Rainmaker Eco on 1 
December 2015 and ceased as director on 6 September 2016; and 


(c) Mr Blair Beattie has been a director of Rainmaker Eco since 23 October 2015 and is 


its sole shareholder. | 


From :my investigations. to date, and from the books and records referred to herein, | 


believe that: 


(a) a commercial precinçt comprised of a caravan park, petrol station, bottle shop, and 
café is situated at 3220 Kyogle Road, Mount Burrell NSW, nearby to the Land 
(“Commercial Precinct”); : 


(b) from at least in or about. 2015 onwards, consideration was given to purchasing the 
Commercial Precinct through Rainmaker Eco and/or Mount Burrell, and integrating 


the Commercial Precinct with the Community; and 
l 
(c) the Commercial Precinct was purchased by Mount Burrell. 


Annexed at pages 903 to 912 and shown to me is a true and correct copy of a document 
entitled “The Mount Burrell Township Precinct” dated 21 April 2016 describing the 
Commercial Precinct and its development. 


Establishment of the Trust, 


On about 23 June 2015, by a document styled “deed of trust” bearing that date, the Trust 
was purportedly established and the Company was appointed as trustee of the Trust. 
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128. Annexed at pages 913 to 954 and shown to me is a true and correct copy of the said deed 
of trust dated 23 June 2015 (“Trust Deed’). 


129. The Trust Deed shows on its face that it was signed by Peter Hetherington as settlor and 
for the Company as Trustee, and that duty on the Trust Deed was assessed on 6 July 
2015 pursuant to section 58(1) of the Duties Act (NSW). 


130. Clauses 1(14) and clause 1(15) of the Trust Deed appear to be incomplete or missing 
from the Trust Deed. From the books of the Company made available to me, | have 
identified what appears to be an earlier, draft version of the Trust Deed which provides 
inter alia that: 


“General Meeting” means a meeting of the Unit Holders 
convened in accordance with clause 14; ` l 


(14) 
} 
(15) “Ordinary Resolution” means a resolution passed at a duly 
convened general meeting by a simple majority of those present 
personally or by proxy and eligible to vote on the resolution; 


131. Annexed at pages 955 to 956 and shown to me is a true and correct copy of those 
clauses, being pages 2 and 3 of the draft deed referred to in paragraph 130 above. 


132. By my observation, the formatting and content of those draft clauses appears consistent 
with the missing and incomplete clauses 1(14) and 1(15) of the Trust Deed 


133. | have read the Trust Deed. The provisions of the Trust Deed: 


(a) define “Unit Holders” to mean the person for the time being registered under the 
provisions of the Trust Deed as the holder of a Unit (as defined therein) and includes 
persons jointly so registered (clause 1(10)); 


(b) define “register” to: mean a register of Unit Holders kept by the Trustee in which 
various specified particulars of the Unit Holders are entered (clause 1(12) and 


clause 8(a)); 
(c) provide that all Units (as defined therein) shall comprise one class (clause 7(c)); 
(d) do not identify a unit subscription price; 


(e) do not identify a base number of units to be issued for the Trust, although clause 7(d) 
of the Trust Deed contains a procedure for “additional units” to be issued; 
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(f) refers to an incorporated association known as “Living In Harmony” (clause 1(25)). 


134. By reason of my appointment as Liquidator of the Company on 8 August 2017 and clause 
53(b) of the Trust Deed, the Company is (if the deed is effective) disqualified from acting 


as trustee of the Trust. 


135. The Third Schedule to the Trust Deed is a unit application form for one ordinary unit in the 
Trust (“Unit Application Form’). | 


136. The Unit Application Form provides that: 


ri 


Unit Application 
Bhula Bhula Community Village Trust 


We. i. ...0.... A ET te aes ey Reena Rte E EAI Re Rete Od AE AAN E, 


i 


(2 EA AA A R E E Rn E A E N ma ne 
i i ? 
hereby apply for one ordinary Unit for the sum Of $...........2202000000000001120. 
in Bhula Bhula Community Village Trust which was established by Deed on 
23 June 2015 and agree.to be bound by the terms of the Deed and to hold 


the Unit subject to the terms and conditions in the Deed. 


I/We hereby also acknowledge my/our understanding that becoming a Unit 
Holder does not confer on me any legal title to any parcel of land and 
understand that any consents required by law for a development and 
construction of residential dwellings on any Land forming part of the Trust 
Fund may not be in place. at the time of my/our application... 


137. As at the date of swearing this affidavit, | have been unable to locate or identify any 
register of unit holders kept or maintained for the Trust. From my investigations into the 
affairs of the Company to date, it seems that the Company did not pass any resolution for 
the issue of units in the, Trust and that no register of unit holders was maintained or kept 


by the Company as trustee of the Trust, or by anyone else on its behalf. 


138. From my enquiries, | have been unable to identify any resolution passed for the issue of 
units in the Trust or the registration of incorporated association known as “Living in 
Harmony”. | have not otherwise located, and | have not sighted, any articles of association 


for “Living In Harmony” or any by-laws for the Community. 
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Unit Applications 


139. 


140. 


141. 


142. 


143. 
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On about 23 March 2015, by a written application bearing that date, Emanuele Agus and 
Norma Porceddu applied for one ordinary unit in “The Bhula Bhula Community Trust” for 
the sum of $80,000.00. 


Annexed at page 957 and shown to me is a true and correct copies of the said written 
application dated 23 March 2015. 


On about 4 June 2015, by a written application bearing that date, Mary-Lou Plant, John 
Cantrell and Neal Plant applied for one ordinary unit in “The Bhula Bhula Community 
Trust” for the sum of $80,000.00. 


Annexed at page 958 and shawn to me is a true and correct copies of the said written 


application dated 4 June 2015. 


During about June 2018 inclusive, each of the following applicants (some of whom 


comprised more than one individual) applied for a unit in the Trust as follows: 


(a) Andrew Cody, who applied for one ordinary unit in the Trust for the sum of $1.00 by a 
Unit Application Form dated 23 June 2015; 


(b) Cherie Stokes and Martin Maddren, who applied for one ordinary unit in the Trust for 
the sum ‘of $20.00 by a Unit Application Form dated 23 June 2015; 


(c) Emanuele and Norma Porceddu, who applied for one ordinary unit in the Trust for the 
sum of $40,000.00 by a Unit Application Form dated 24 June 2015; 


(d) Craig Scott and Holli Kimlin, who applied for one for one ordinary unit in the Trust for 
the sum:of $40,000.00 by. a Unit Application Form dated 24 June 2015; 


(e) Kelly May McSween, who applied for one ordinary unit in the Trust for the sum of 
$40,000.00 by a Unit, Application Form dated 23 June 2015; 


(f) Mark Blumer, who applied for one half of an ordinary unit in the Trust for the sum of 
$40,000.00 by a Unit Application Form dated 24 June 2015; 


(g) Mary-Lou Plant and John Cantrell, who applied for one ordinary unit in the Trust for 
the sum of $80;000.00 by:a Unit Application Form dated 23 June 2015; 
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(h) Melissa Hirsch, who made a written application dated 25 June 2015 (substantially in 
the form of the Unit Application Form) for two ordinary units in the Trust for the sum of 
$160,000.00; 


(i) | Norma Mou, director of Heavenly Earth Pty Ltd as trustee for The Heavenly Earth 
Trust, who applied for one ordinary unit in the Trust for the sum of $40,000.00 by a 
Unit Application Form dated 23 June 2015; and 


(j) Philip Morandini and Craig Scott, who applied for one ordinary unit in the Trust for the 
sum of $80,000.00 by a Unit Application Form dated 23 June 2015; 


(k) Philip Morandini and Mette Pedersen, who applied for one ordinary unit jn the Trust 
for the sum of $40,000.00 by a Unit Application Form dated 23 June 2015; 


() Stuart Newman, who applied for one ordinary unit in the Trust for the sum of 
$40,000.00 by a Unit Application Form dated 23 June 2015. 


(m) Tamati Kirkwood and Sarah Kirkwood, who applied for one ordinary unit in the Trust 
for the sum of $40,000.00 by a Unit Application Form dated 23 June 2015; 


(n) Richard Moate, wha applied for one half of an ordinary unit in the Trust for the sum of 
$40,000.00 by a Unit,Application Form dated 24 June 2015; 


On about 18 October 2016, by a written application bearing that date (substantially in the 
form of the Unit Application Form), Brian and Elizabeth Alderman applied for one ordinary 
unit in the unit in the Trust for the sum of $180,000.00. 


On about 21 January 2017, by a written application bearing that date (substantially in the 
form of the Unit Application Form), Brian and Elizabeth Alderman applied for one ordinary 
unit in the unit in the Trust for the sum of $160,000.00. 


i it 
Annexed at pages 959 to 974 and shown to me is a true and correct copy of the Unit 


Application Forms referred to in paragraphs 139, 141, and 143 above. 


Annexed at page 975 and shown to me is a true and correct copy of a schedule | have 
prepared of each of the written applications for unit(s) to be issued in the Trust or “The 
Bhula Bhula Community trust” that | have identified. 


| am not aware of, and have not sighted, any written applications for unit(s) to be issued in 
the Trust or “The Bhula Bhula Community Trust” other than the applications referred to in 
paragraphs 139, 141, and 143 above. 
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| discuss: 


(a) funds paid to the Company, and to other persons and entities in connection with 
Community or the Trust, by applicants seeking to purchase a unit in either a proposed 
unit trust (insofar as payments were made prior to the establishment of the Trust on 
about 23 June 2015) ‘or aunit in the Trust (insofar as payments were made on or after 
that date) in paragraphs 171 to'213 and 150 to 156 and 215 below; and 


(b) unit certificates purportedly issued for the Trust in paragraphs 150 to 156 below. 


Unit Certificates 


150. 


151. 


152. 


153. 


154. 
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Based upon my enquires into the affairs of the Company and the books and records 


available to me in the winding up, as detailed in this affidavit: 


(a) on. about 30 June 2015, the Company purported to issue a unit certificate number 1 in 


the Trust to Mr Brennock; 


(b) on about 18 August 2016, Steven McSween on behalf of the Company purported to 
issue thirty unit certificates in the Trust. Of those unit certificates, ten show on their 
face that they have been issued for “Non-Voting Units” (being unit certificates number 
twenty to twenty-eight inclusive, with two unit certificates numbered twenty-four); and 


(c) on about 21 January 2017, the Company purported to issue another unit certificate 
number D25 to Brian Alderman and Elizabeth Dresdon, and 


Annexed at pages 976 to 1007 and shown to me is a true and correct copy of the unit 
certificates referred to in paragraph 150 above (“Unit Certificates’). 


Annexed at page 1008 and shown to me is a true and correct copy of a schedule | have 
caused to be prepared setting out the Unit Certificates that have purportedly been issued 
by the Company. 


Other than the unit certificates referred to in paragraph 150 above, | am not otherwise are 
of, and have not sighted, any unit certificates purportedly issued for the Trust or “The 
Bhula Bhula Community Trust”. 


| refer to the matters in paragraph 133(c) above regarding the classes of units that may be 
issued under the provisions of the Trust Deed. As at the date of swearing this affidavit, | 
have not identified any amendment or purported amendment to the terms of the Trust 


Deed that permits more than one ciass of units to be issued. 
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155. Annexed at pages 1010 to 1013 and shown to me is a true and correct copy of a letter 
dated 28 August 2016 from Mr McSween regarding, amongst other things, the Unit 
Certificates. 


156. The letter states inter alia. words to the effect that: 


“| have prepared this final Director's update to explain the current perilous status of the 
company and to advise you of what final steps | have undertaken as its Director to 
ensure that assets of the Trust are as protected as they can be at this point in time. 


As you are all aware, the devastating rift in the community has been principally driven by 
three main parties and. as such...| have now rejected their applications. 


The following applicants have now been formally rejected from becoming members of 
the Bhula Bhula Community Trust and their rejection is effective immediately. 


1) GiLindaNorman ` 
2) Nicole Stanton (Ex-community Lawyer); 
3) Mary Lou Plant (John and Neil included) 


Issuance of Bhula Bhula Units 

To ensure that this opportunity for reconciliation is given the absolute best start possible, 
| have issued your Unit Certificate and it is attached to this correspondence. You are 
now Officially a Bhula Bhula CODEN: member. CONGRATULATIONS! 


The Lenders’ Monies 
The Lenders’ loans and loan agreements are with, and have to stay with, Wollumbin 
Horizons Pty Ltd and will be in effect, a non-recoverable loss for the lenders. 


As a sign of good faith however, | have issued extra NON-VOTING UNITS to each 
remaining tender to offset this ‘bad debt’ and for them to sell the extra unit and recoup 
their initial funds and retain any increase in the unit(s) sale price between now and then. 


Those Extra units are attached to this correspondence if they relate to you, 
CONGRATULATIONS. 


Pending Units to be Issued 

Graham and Sharon have not paid for their unit in full as at the date of writing, and as 
such their unit is to be held in Trust for them until they complete the balance of the 
transaction to The Trustee for the Bhula Bhula Community Trust. 


Ron Berry’s Unit Sale ` 
Ron has sold his proposed: unit application and proposed site to Star and Terry, who 
have been previously ag¢cepted by the community's vetting and approval process. A unit 
has been issued in this regard, so welcome to the Bhula Bhula community Star and 
Terry. 


Extra. NON-VOTING UNITS issued to Creditors 

In order to placate and finalise outstanding Creditors that are duly owed monies, | have 
issued two other NON-VOTING UNITS on Bhlua Bhula to offset their loss and future 
claims for reimbursement. They have been issued to: 


Ow __ 
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1) Derek Zillman — Broker Mandate Fees — 
(Max $75,000 — Balance of sale price to come back to Bhula Bhula Community) 


2) Rainmaker Eco 
These parties have no intention of moving on to Bhula Bhula, and this action is 
merely a commercial transaction. The incoming Parties will buy the Units via the 
approved Bhula Bhula Community Village sales process and will be vetted and 
approve by the community as normal in every instance.” 


Purchase of additional units in the Trust 


157. 


158. 


159. 


160. 


To raise further funds to purchase the Land, in about May 2015 and June 2015 existing 
applicants seeking a unit;in the proposed unit trust were invited to purchase another unit 
in that trust for $80,000:00 per unit. In exchange, the Company proposed inter alia to the 
effect ‘that upon completion of its purchase of the Land it would sell, or offer to sell, the 
trust units for $120,000:00 and pay $120,000 or “not less than $120,000.00” to the 


applicant following that sale. ` 


Based on my enquiries to date and the books of the Company available to me, as detailed 
in this affidavit, the books available to me, as detailed in this affidavit, it appears that four 


applicants agreed to that proposal as follows: 
(a) Melissa Hirsch, pursuant to a written agreement bearing the date 24 July 2015; 


(b) Mary-Lou Plant and John Cantrell, pursuant to a written agreement bearing the date 
23 June 2015; 


(c) Emanuele Agus, pursuant to a written agreement bearing the date 23 June 2015; 


and 
(d) Philip Morandini and Craig Scott. 


Annexed at pages 1014 to 1017 are true and correct copies of the agreements referred to 


in paragraphs.158 above. 


During the period between May 2015 and June 2015, each of the four applicants made 
payments in the sum of $80,000.00 (being a total $240,000.00) to the Wall & Co. Trust 
Account for matter number 140193 — Formation of Community, Mark Darwin. Payments 
made, to the Wall & Co.: Trust Account are discussed further in paragraph 188 to 202 


eos ee 


below. 
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Rejection of Unit Applications 


161. 


162. 


163. 


164. 


| refer to the matters in paragraphs 141 above regarding the application made by Ms 
Plant, Mr Plant, and Mr Cantrell for a unit in the Trust. 


Annexed at pages 1018 to 1022 is a true and correct copy of an email dated 24 August 
2016 from Mr McSween for the Company to Ms Plant, Mr Plant, and Mr Cantrell attaching 
a letter dated 18 August 2016. 


if 


The said letter states inter alia words to the effect that: 
(a) their application for a unit in the Trust is rejected; and 


(b) the “application fee” paid to the Company via Wall & Co. will be refunded in due 
course and after any council fines or fees that may be incurred by the Community and 
caused by undertaking unauthorised work on the Land have been settled. 


Based upon the letter dated 28 August 2016 from Mr McSween on behalf of the 
Company, as referred to in paragraphs 155 and 156 above, it appears that the Company 
may also have purported to reject an application by Gillian Norman and Nicole Stanton for 


a unit in the Trust. 


Statutory Demand issued by Gillian Norman 


165. 


166. 


167. 


168. 


169. 
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On or about March 2017, Gillian Norman issued a Creditors Statutory Demand for 
Payment of Debt (“Statutory Demand’) to the Company for the amount of $120,000.00 
paid by her for the purchase of a unit in the Trust. 


i 


Annexed at pages 689 to 692 is a true. and correct copy of the unsigned Statutory 
Demand dated 11 February 2017 and supporting affidavit (annexures omitted). 


On about 17 March 2017, the Company filed an Originating Process in Federal Circuit 
Court of Australia proceeding number QUD146/2017 seeking orders inter alia that the 
Statutory Demand be set aside. 


On 29 June 2017, orders were made by District Deputy Registrar Belcher in the said 
proceeding inter alia that the Statutory Demand be varied so that the amount of 
$115,840.18, in lieu of $120,000.00, is due and payable by the Company. 


+ 


Annexed at pages 693 to 709 are true and correct copies of the Reasons for Decision 
dated 29 June 2017. 
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The amount of $115,840.18 represents an advance of $120,000.00 made by Mrs Norman 
less an offsetting claim by the Company for $4,159.82, being the costs of cleaning up and 


remedying the Land where Ms Norman had resided. 


Payments made by applicants to the Company, or to other persons or entities in 


connection with the Community and/or the Trust 


Summary 


171. 


172: 


173. 


174. 


Annexed at pages 1023 and shown to me is a true and correct copy of a schedule | have 
prepared summarising the funds paid to the Company, and to other persons and entities 
in connection with Community or the Trust, by applicants seeking to purchase a unit in 
either the proposed unit trust ‘(insofar as payments were made prior to the establishment 
of the Trust on about 23 June 2015) or a unit in the Trust (insofar as payments were made 


on or after that date). 


1 


| have prepared that report based upon my investigations and the books and records 
available me, as detailed in this affidavit. | believe that the matters shown in the 


spreadsheet are true and correct. 
The said spreadsheet shows that: 


(a) unit certificates in the Trust were purportedly issued to seven people who do not 
appear to have paid -any funds for the purchase of a unit in the Trust, whether to the 
Company or otherwise; and 

} ; 
(b) about twenty-six applicants (Some of whom comprised more than one individual, or 


different combinations of individuals) made payments totalling $1,873,500.00 to the 
Company or to other persons and entities in connection with the Trust or the 


Community. vd 
The payments totalling $1,873,500.00 fall into the following categories: 


(a) payments totalling $244,000.00 made by applicants to Westpac account number 
269-817 maintained in the name of Global Awakenings Foundation (“Global 


Awakenings Account’); 


(b) payments totalling $1,251,500.00 received by Wall & Co. into their trust account for 
matter number 140193 — Formation of Community, Mark Darwin; 
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(c) payments totalling $18,000.00 received by Wall & Co. into their trust account for 
matter number 150025 — Purchase, Wollumbin Dreamtime Pty Ltd (and 
subsequently maintained in the Company's name); 

t e { . 

(d) a payment of $3,000.00 made to the Company's Westpac Account; 

(e) payments totalling $140,000.00 made to Westpac bank account number 332-922 
maintained in the name of Wollumbin Dreamtime; and 


(f | payments totalling $100,,000.00 received by Wall & Co. into their trust account for 
matter number 150157 — Mount Burrell Commercial Pty Ltd or to Mount Burrell 
Commercial. In addition, it appears from my enquiries that an amount of 
$117,000.00 may have! been paid for the purpose of developing the Commercial 
Precinct and not for'the purchase a unit in the Trust. 


l 


| discuss each of those payment categories in paragraphs 176 to 214 below. 


Payments made to Global Awakenings Foundation 


176. 


177. 


178. 


179. 


As discussed in paragraph 105(c) above, the Promotional Material provides that funds 
paid to the Global Awakenings Account were to be held on trust by Global Awakenings 


Foundation. 


From my investigations to date, | believe that Global Awakenings Foundation is an 
organisation established by Mr Darwin. | have been unable to identify whether Global 
Awakenings Foundation was established by Mr Darwin as an incorporated association, or 


used another legal structure. 


On 8 February 2018, Mr Malowiecki of Vincents sent an email to Mr Darwin asking inter 
alia that he provide me with bank statements for the Global Awakenings Account. 


On 14 February 2018, Mr Malowiecki received an email from Mr Darwin stating inter alia 
words to the effect that: , - 


(a) he closed the Global Awakenings Account and Global Awakenings Foundations 
about two years ago, and that there are no books or records for either the Global 
Awakenings Account or Global Awakenings Foundation in his possession; and 


i 
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(b) he paid $120,000.00 from the Global Awakenings Account to the Stone Group 
Lawyers Trust Account, who were originally going to prepare a draft deed for the 
proposed unit trust. However, in about early 2015 Wall & Co. were engaged to draft 
that deed and he instructed Stone Group Lawyers to transfer those funds to the Wall 
& Co. Trust Account. ' 


180. Annexed at pages 1024 to 1025 and shown to me is a true and correct copy of the said 
email correspondence passing between Mr Darwin and Mr Malowiecki. 


181. As at the date of this affidavit | have not been provided with, and | have not sighted, 
copies of any bank statements for the Global Awakenings Account or any books or 


records for Global Awakenings Foundation. 


4 


182. However, from my enquiries and based upon the books and records available to me, as 
detailed in this affidavit, it appears that during the period between about April 2014 to 
June 2015 eight applicants seeking units in the Trust (or units in a proposed unit trust) 
made payments totalling $244,000.00 the.Global Awakenings Account as follows: 


14 April 2014 $500.00 Sarah & Tamati Kirkwood 
23 May 2014 1 $3,500.00 ‘Sarah & Tamati Kirkwood 
31 October 2014 $36,500.00 Sarah & Tamati Kirkwood 
12 December 2014 ` $500.00 Norma Mou, or Norma Mou as director of Heavenly Earth 
i Pty Ltd ATF The Heavenly Earth Trust 
12 December 2014 $36,000.0 Steven McSween & Kelly May McSween 


About December $4,000.00 Steven McSween & Kelly May McSween 
2014 
6 January 2015 $40,000.00 Emanuele Agus & Norma Porceddu 


28 January 2015 $29,200.00 Norma Mou, or Norma Mou as director of Heavenly Earth 










































Pty Ltd ATF The Heavenly Earth Trust 


23 March 2015 $500.00 Mary-Lou Plant, Neil Plant, & John Cantrell 
28 May 2015 $13 300.00 Norma Mou, or Norma Mou as director of Heavenly Earth 
Pty Ltd ATF The Heavenly Earth Trust 


25 June 2015 $40,000.00 Phillip Morandini & Mette Peterson 



























Stewart Newman 






$500.00 
$40,000.00 | Craig Scott & Holli Kimlin 
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As shown in that table, it appears that a majority of the payments were made to the Global 
Awakenings Account prior to the incorporation of the Company and establishment of the 
Trust on 23 June 2015, and prior to the Company’s purchase of the Land on 30 June 
2015. E 


Further, from my enquiries and as shown in that table, some of the applicants comprised 
more than one individual, Some of the funds paid to Global Awakenings Foundation also 
appear to represent an applicants part payment for the purchase of a trust unit, with the 
remaining purchase monies being paid by the applicant to the Wall & Co. Tryst Account. 
Payments made to the Wall & Co. Trust Account are discussed in paragraphs 188 to 202 
below. 


I > t 


In the absence of account statements for the Global Awakenings Account it is not clear to 
me how amounts paid into the Global Awakenings Account have been used, whether 
funds paid to the Global: Awakenings Account to purchase a trust unit were mixed with 
monies from other sources, or whether the total amount of $244,000.00 was paid to or 
applied for the benefit of the Company, for the purpose of the Trust, or to the purchase 


price of the Land. 


The Trust Account Records show that an amount of $120,000.00 was deposited by Stone 
Group Lawyers to the Wall & Co. Trust Account in matter number 140193 — Formation of 
Community, Mark Darwin on 21 January 2015. In particular, | refer to the Trust Account 
Statement for matter number 140193 at page 193 of this affidavit which records the 
deposit as “Deposit paid on Exchange of Contract for Sale by Stone Group Lawyers”. 


Based on the Trust Account Records and the email from Mr Darwin referred to in 
paragraph 179 above, |, believe it is possible that the said deposit of $120,000.00 to the 
Wall & Co. Trust Account represents part of the funds paid by applicants to the Global 
Awakenings Account for the purchase of units in the Trust (or in a proposed unit trust). 


$ 


Payments made to. the Wall & Company Trust Account 


188. 





Deponent 


Annexed and shown to me are copies of the following: 


(a) at pages 1026 to 1027, a report | have prepared reconstructing the payments made to 
and from the Wall & Co. Trust Account for matter number 140193 — Formation of 
Community, Mark Darwin and matter number 150025 - Purchase, Wollumbin 
Dreamtime Pty Ltd (and subsequently maintained in the name of the Company); and 


Solicitor 





189. 


190. 


191. 
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(b) at pages 1028 to 1031, further reports | have prepared reconstructing those accounts, 
but excluding reversals and refunds recorded in the accounts those matters. 


| have prepared those reports based upon the Trust Account Records and the information 
contained in them. In preparing those reports and analysing the Trust Account Records, | 
have also had regard to financial documents provided to me by applicants who appear to 
have paid funds to purchase a unit in the Trust (or in a proposed unit trust) to the Wall & 
Co. Trust Account, as referred to in paragraphs 67, 68, 72(c) and 73 above, and to the 
books and records of the Company referred to in paragraph 62 above. 


The reports show that: 


(a) both matter number 140193 - Formation of Community, Mark Darwin and matter 
number 150025 were maintained as “running accounts’, in the sense that there 
were an ongoing series of debits and credits made to the accounts during 2015; 


(b) funds received into matter number 140193 — Formation of Community, Mark Darwin 
from applicants seeking to purchase a unit in the Trust (or in a proposed unit trust) 


were mixed with funds from other sources; 


(c) on about 7 October 2015, the total balance of $538,133.83 then held in matter 
number 140193 — Formation of Community, Mark Darwin was transferred to matter 
number 150025. There are no further transactions recorded against matter number 
140193 after that date; i 


(d) as at 21 October 2015, a balance of $0.00 is shown for matter number 150025. 
There was a deposit to this account on 3 December 2015 in the amount of 
$2,610.73. Those funds were expended by 2 February 2016 and the balance of the 
account returned te $0.00. There are no further transactions recorded against the 


matter after that date; and 


i 


(e) matter number 160047 - Miscellaneous, Wollumbin Horizons was maintained for 
the Company. 


The Trust Account Records include a Trust Account Statement dated 4 August 2017 for 
matter number 140193 — Formation of Community, Mark Darwin. That Trust Account 
Statement records the transfer of $538,133.83 as being a “transfer of all unit trust funds to 
Wollumbin Horizons Pty Limited file (150025)’. A copy of that Trust Account Statement is 
annexed hereto at page 203. 
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192. From the Trust Account Records and by reason of the matters in paragraphs 188 to 191 


above: 


(a) monies in the amount of $40,000.00 paid into matter number 140193 by or for 
Nicole Stanton on 28 September 2014, and part of the monies in the amount of 
$114,000.00 paid into matter number 140193 by or for Dean Mooney and Samantha 
Singer on 23 September 2014, form part of the balance of $538, 133.83; 


(b) however, in my opinion it is not possible to identify specific monies paid by other 
individual applicants into the balance of $538,133.83. — 


193. A summary of the total payments made to and from the Wall & Co. Trust Account for 
matter number 140193 — Formation of Community, Mark Darwin and matter number 
150025 — Purchase, Wollumbin Dreamtime Pty Ltd (and subsequently in the name of the 


Company) is set out in the following table: 


Payments made to matter no. 140193 & matter no. 150025 


Paid. by `: | Purpose of payments 


Variaqus l ; į | Paid by applicants and annotated as: $1,269.500.00 























e “part payment of settlement funds” 
and “part payment of settlement 
proceeds’ prior to 30 June, 2015; 

and 


. “Trust Unit Funds paid’ after 30 
June 2015. 


Annotated as “Deposit paid on $120,000.00 
Exchange of Contract for Sale”. 
Annotated as a payment from ‘Global $50,000.00 
Awakenings Foundation 


Annotated as a payment from Mark $8,492.55 
Darwin 





















Stone Group Lawyers 





Global Awakenings 
Foundation 






Mark Darwin 















Transfer from Wall & Co. Trust 
Account for matter 150001 - 
Miscellaneous 


Solicitor 


Funds transfer — $2,610.73 

















$1,450,603.28 
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Paid to Purpose of payments 


Office of State Revenue | Stamp duty on trust deed and land $51,165.00 
purchase 
NSW Fair Trading istration f $171.00 


Global Awakenings Unknown 
Foundation 


Estate of the Late KC | Settlement for purchase of the Land $588,459.85 
Banting 


Ellis & Baxter Lawyers Legal fees — settlement for purchase $4,563.80 
_ | of the Land ~ 
Orion Foundation $40,000.00 


Elders Real Estate Trust | Deposit paid for contract for sale o $40,000.00 
Account 

MacGregor ; O'Reilly | Discharge of mortgage over the Land $551,005 10 
Trust Account 


Elliot and Sochacki Trust | Settlement fees for discharge of $126.93 
Account mortgage 
DAC Planning Pty Ltd | Fees for town planning advice $800.00 











































$50,000.00 































194. From my enquiries: 
i < 


(a) it is not clear to me whether all of the funds paid to and from the matter number 
140193 — Formation of Community, Mark Darwin and matter number 150025 were 
applied for the benefit of the Company or for the purpose of the Trust, to purchase the 
Land or otherwise; and 


(b) it.appears that a majority of the funds deposited to matter number — Miscellaneous 
were paid by Wollumbin Dreamtime from its Westpac account number 332922. 





Lon 
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195. | discuss the use of funds held in those accounts to purchase the Land, and to discharge 


of a mortgage granted by the Company over its interest in the Land, in paragraphs 252 to 
254 below. 


Funds paid by applicants to Wall & Company Lawyers Trust Account - matter number 
140193 


196. During the period between about January 2015 to September 2015 inclusive, Wall & Co. 
received funds into their trust account for matter number 140193 - Formation of 
Community, Mark Darwin from applicants seeking to purchase a unit in the Trust (or in the 
proposed unit trust) totalling $1,251,500.00, as follows: 


Date Funds paid by or on | Trust - account 
behalf of annotation 
$8,000.00 Stuart Newman Part payment of 
i settlement funds 
$500.00 Stuart Newman Pat payment of 
: `| settlement funds 
14 January 2015 $1,200.00 Stuart Newman Part payment of 
settlement funds 
14 January 2015 $2,000.00 Stuart Newman Part payment of 
l settlement funds 
16 January 2015 $65,800.00 Stuart Newman Pat payment of 
; settlement funds 
16 January 2015 $2,000.00 | Stuart Newman Part payment of 
: i settlement funds 
27 January 2015 $10,000.00 Norma Mou / Heaven on | Pat payment of 
l Earth Pty Ltd settlement funds 
28 January 2015 $32,000.00 Norma Mou / Heaven on | Pat payment of 
' Earth Pty Ltd settlement funds 
12 February 2015 $80,000.00 Hannelore Rose / Ron | Pat payment of 
; Berry) settlement funds 
20 April 2015 $75,000.00 Melissa Hirsch Part payment of 
; : settlement funds 













12 January 2015 





12 January 2015 




































27 April 2015 $79,500.00 Mary-Lou Plant, Neil! Part payment of 
Plant, & John Cantrell settlement funds 

18 May 2015 $40,000.00 Mark Blumer Part payment of 
. settlement funds 
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Part payment of 
settlement funds 


Richard Moate Part payment of 
settlement funds 
28 May 2015 $85,000.00 Melissa Hirsch Part settlement funds 


3 June 2015 $40,000.00 Cherie Stokes & Martin | Part payment of 
Maddren settlement funds 

22 June 2015 $8,000.00 Phillip Morandini Part payment of 
settlement funds 

22 June 2015 $8,000.00 Phillip Morandini Part payment of 
ee settlement funds 

22 June 2015 $16,000.00 Phillip Morandini Part payment of 
settlement funds 

22 June 2015 $40,000.00 Craig Scott Part payment of 
settlement funds 

23 June 2015 $50,000.00 Emanuele Agus Part payment of 


settiement funds 
23 June 2015 $20,000.00 B.N. Dixon & Philip | Part payment 
l 3 ; Dixon (Dixon Wollumbin | settlement. funds 
Family Trust) 
24 June 2015 $80,000.00 Mary-Lou Plant & John | Pat payment of 
' Cantrell settlement funds 
24 June 2015 $30,000.00 | Emanuele Agus Pat payment of 
; settlement funds 


$40,000.00 Neil and Nicole Barnes | Part payment of 


25 June 2015 
; (also known as Teleah | settlement funds 
25 June 2015 ‘$40,000.00 


5 August 2015 $60,000.00 


26 May 2015 $8,000.00 Phillip Morandini 


























26 May 2015 





$40,000.00 




































of 












































Neil and Nicole Barnes | Part payment of 
(also known as Teleah | settlement funds 


Barnes) 





















Journal transfer - 
funds paid for Darwin 
matter 


B.N. Dixon & Philip 
Dixon (Dixon Wollumbin 
Family Trust) 







| 


25 August 2015 $500.00 and Graham 
Nag Leh, — —— a ig pe 


eponent / Solicitor 
















Sharon Trust Unit Funds paid 


Simmons 









197. 


198. 


199. 


200. 

















Mooney & | Trust Unit Funds paid 
amantha Singer 


26 August 2015 $6,000.00 
S 
26 August 2015 $120,000.00 | Gillian Norman Trust Unit Funds paid 







2 September 2015 $3,000.00 Marc & Rebecca Fagan | Trust Unit Funds paid 
7 September 2015 $500.00 Linda Cooper Trust Unit Funds paid 


17 September 2015 | $11,500.00 Graham & Sharon | Trust Unit Funds paid 
i Simmons 


23 September 2015 | $114,000.00 Dean Mooney & | Trust Unit Funds paid 
ae Samantha Singer 
28 September 2015 | $40,000.00 Nicole Stanton Trust Unit Funds paid 


In preparing table referred to in paragraph 196, | have considered the Trust Account 


















Records (and in particular the Wall & Co. Trust Account Statement for matter number 
140193 — Formation of Community, Mark Darwin annexed hereto at pages 192 to 2013 
inclusive, the questionnaires and supporting documents annexed hereto at pages 353 to 
601 inclusive, the proofs of debt and supporting documents annexed hereto at pages 603 
to 779 inclusive, and the Unit Application Forms annexed hereto at pages 957 to 974 


inclusive. 


Where the description of a person paying funds to the Wall & Co. Trust Account 
Statement for matter number 140193 shown in the Trust Account Records differs from the 
other documents referred to in paragraph 197 above, | have relied the information 


contained in those other documents. 


As shown in that table, a majority of the payments were made to matter number 140193 
prior to the incorporation of the Company and establishment of the Trust on 23 June 2015, 
and prior to the Company’s purchase of the Land on 30 June 2015 


Again, some of the funds paid to matter number 140193 (as shown in the above table) 
appear to represent an applicant’s part payment of the total purchase price of a trust unit, 
with the remaining balance of the unit price being (or having been) paid by the applicant to 
the Global Awakenings Account as set out in paragraph 182 to 184 above (or in one 
instance, by an applicant to Wall & Co. Trust Account matter number 150025 and to the 


Company's Westpac Account). 


Deponent Solicitor 
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Funds paid by applicant to Wall & Company Trust Account - matter number 150025 


201. 


202. 


On about 16 October 2015, Wall & Co. received $18,000.00 into its trust account for 
matter 150025 from Graham Simmons and Sharon Simmons (also known as Ying 


Simmons) as part payment for the purchase a unit in the Trust. 


Based on the Trust Account Records, it appears that those funds were used by the 
Company to discharge a mortgage granted by it to Adelaide Investments (Aust) Pty Ltd 
over the Land. 


i 


Funds paid by applicant to the Company’s Westpac Account 


203. 


204. 


Graham Simmons and Sharon Simmons (also known as Ying Simmons) paid the 
sum: $3,000.00 to the Companys Westpac Account as part payment of the 
purchase of a unit in the Trust as follows: 


(a) $1,000.00 paid on 2 December 2015; 
(b) $1,000.00 paid on 23 December 2015; 
(c) $1,000.00 paid on 18 January 2016; 


It is not clear to me whether those funds were applied for the benefit or purposes of 
the Trust. 


Funds paid by applicant to Westpac Account 332-922 — Wollumbin Dreamtime 


205. 


206. 


207. 





Deponent 


From my review of the bank statements available to me for the Westpac bank account 
number 33-2922 held by Wollumbin Dreamtime, | have identified that the said account 
was opened on or about 6 October 2016 (and after the purchase of the Land by the 
Company). 


Annexed hereto at pages 1032 to 20137 are true and correct copies of statements for 
Westpac account number 33-2922 for the period 6 October 2016 to 28 June 2017 
inclusive. 


i 
Brian Alderman and Elizabeth Dresdon made payments totalling $140,000.00 to Westpac 
bank account number 332-922 maintained in the name of Wollumbin Dreamtime as part 


payments of the purchase of a unit in the Trust, being: 


(a) the amount of $20,000.00 paid to the said account on about 18 October 2016; and 
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(b) the amount of $120,000.00 paid to the said account on 23 January 2017. 


| refer to the email dated 18 October 2016 from Mr Morandini to Brian and Elizabeth 
Alderman, annexed at page 400. The said email states inter alia words to the effect that 
the payment of $20,000.00 should be made to the Wollumbin Dreamtime account and is a 
“part payment towards Unit Certificate’. 


From my enquiries into the affairs of the Company, it is not clear to me whether the funds 
totalling $140,000.00 referred to in paragraph 207 above were used or applied for the 
benefit of the Company or for the purposes of the Trust. 


i3 


Funds paid by applicants to Wall & Company Trust Account — matter number 150157, 


Mount Burrell Commercial Pty Ltd 


210. 


211. 


212. 


213. 


214. 





Deponent . 


| refer to the matters in paragraph 121, to 126 above regarding the purchase of the 


Commercial Precinct by:-Mount Burrell. 


Wall & Co. received funds totalling $100,000.00 into their trust account for matter 150157 
— Mount Burrell Commercial Pty Ltd as follows: 


(a) $20,000.00 paid by Brian and Elizabeth Alderman to Rainmaker Eco on about 1 June 
2016, and deposited to Wall & Co. Trust Account matter number 150157; and 


(b) $80,000.00 paid by Marc & Rebecca Fagan to the Wall & Co. Trust Account matter 
number 150157 in respect to “The Mount Burrell Commercial Precinct. 


l refer to receipt number 000002 dated 1, June 2016 issued by Rainmaker Eco to Mr 
Alderman for the payment of $20,000.00 referred to in paragraph 211(a) above, a copy of 
which is annexed at page 395. 


A : : 
The said receipt states inter alia words to the effect that the payment of $20,000.00 is a 


contribution to be used, as a deposit for the purchase by Mount Burrell of 3220 Kyogle 
Road, Mount Burrell or for a block on the Community, and that the amount is to be 
refunded within 14 days ar kept as a deposit for a space on the Community. 


| 


From my enquiries, it appears that a further amount of $117,000.00 was also paid by Marc 
& Rebecca Fagan to Mount Burrell in respect to “The Mount Burrell Commercial Precinct’. 


Os 
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As at the date of this affidavit, it is unclear to me whether that amount represents funds 


paid for the purchase of a unit in the Trust, or was paid for the purpose of funding the 

Commercial Precinct. However, | note that the payment of $117,000.00 made to Mount 
Burrell, together with an'amount of $3,000.00 paid by Marc and Rebecca Fagan to the 
Wall & Co. Trust Account, total $120,000.00 and that some applicants paid funds to 


purchase a unit in the Trust for that amount. 


Summary of payments made, unit applications, and unit certificates 


215. Based upon the matters and documents referred to above, it appears that: 


(a) 


(b) 


(c) 


(d) 


(e) 


Y 


Deponent 


no funds were paid by Matk Darwin or Stephanie Humble, Andrew Cody, Mark 
McMurtie (also known as Gunham Badi Jakamarra), Kristy-Ann Brennock, or 
Rainmaker Eco Developments Pty Ltd for purchasing a unit in the Trust, and that 
Unit Certificates. may’ purportedly have been issued in exchange for services 


provided (or to be!provided): 
two classes of Unit Certificates have purportedly been issued; 


a Unit Certificate was purportedly issued to Mary-Lou Plant and Neal Plant in 
respect of a written application made for a unit in a proposed unit trust known as 
“The Bhula Bhula Community Trust” and not the Trust; 


Unit Certificate number 25 was purportedly issued to Mary-Lou Plant and Neal 
Plant in respect of a written application made by Mary-Lou Plant, Neal Plant, and 
John Cantrell fora unit in a proposed trust known as “The Bhula Bhula Community 


Trust’ and not the. Trust; 


Unit Certificates were, purportedly issued to people who did not make a written 
application for a unit in the Trust (or in a proposed unit trust). As at the date of this 
affidavit, | have nat identified any such application made by: 

i) Dean Mooney or Samantha Singer, in respect of Unit Certificate number 16; 


ii) Ron Berry, in respect of Unit Certificate number 24; 


iii) Phillip or N.B. Dixon, either in their individual capacities or as trustee of The 


Dixon Wollumbin Family Trust, in respect of Unit Certificate number 15; 


iv) Gillian Norman, in;respect of Unit Certificate number 28; 


OSs 
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v) Mark McMurtie, in respect of Unit Certificate number 29; 

vi) Adrian Brennock , in respect of Unit Certificate number 1 dated 30 June 2015; 
vii) Kristy-Ann Brennock, in respect of Unit Certificate number 3; 

viii) Mare or Rebecca Fagan, in respect of Unit Certificate 17; 


ix) Neil Pascoe or Nichole Barnes (also known as Teleah Barnes), in respect of 
Unit Certificate 12; 


x) Nicole Stanton, in respect of Unit Certificate 27; and 
xi) Rainmaker Eco Developments Pty Ltd, in respect of Unit Certificate 23. 


(f) Unit Certificates have purportedly been issued in the name only of one, or some, 
of the applicants who comprised more than one person, in that: 


i) a Unit Application Form was submitted by Craig Scott and Holli Kimlin, but Unit 
Certificate number 5 has purportedly been issued only in the name of Craig 
Scott; 

| j 

ii) funds appear to have been paid by both Philip Dixon and N.B. Dixon, but Unit 
Certificate number 15 has purportedly been issued in the name of “The Dixon 
Wollumbin Family ‘Trust’; 


t N 


ili) funds appear to have been paid for Steven McSween and/or Kelly McSween 
and a Unit Application Form was submitted by Kelly McSween. However, Unit 
Certificate number 8 has purportedly been issued in the name of “The 


McSween Family’; 


iv) a Unit Application Form was submitted by Martin Maddren and Cherie Stokes, 
but Unit Certificate number 7 has purportedly been issued only in the name of 
Martin Maddren; 


v) a Unit Application Form was submitted Mary-Lou Plant and John Cantrell, but 
Unit Certificate number 26 has purportedly been issued only in the name of 


Mary-Lou Plant; 


eara 
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vi) a Unit Application Form was submitted by Norma Mou, director of Heavenly 
Earth Pty Ltd as trustee for The Heavenly Earth Trust, but Unit Certificate 
number 13 has purportedly been issued to Norma Mou in her individual 


capacity; and: 


vii) a Unit Application Form was submitted by Craig Scott and Philip Morandini, 
but Unit Certificate number 18 has purportedly been issued only in the name 


of Phillip Morandini. 


Company’s purchase of the Land 


216. 


217. 


218. 


219. 


On a specific date not:known to me but on or about 30 June 2015, the Company as 
purchaser and Adam Banting as vendor entered into a standard form contract for the sale 
of the Land for the price of $1,175,000.00 (“Contract for Sale”). 


Annexed at pages 1038 fo 1106 and shown to me are true and correct copies of the first 
page of the Contract for Sale signed for the vendor and dated 30 June 2015, and the said 
Contract for Sale signed for the Company and dated 30 June 2015. 


| refer to the letter from Wall & Co. dated 28 July 2017 annexed hereto at pages 190 and 
191. That letter states inter alia words to the effect that the Contract for Sale of the 


Company was signed on 30 June 2015 and settled on the same day. 


The Company was registered as the proprietor of the.Land on about 4 July 2015. | refer to 
the Title Searches of the Land annexed at pages 839 to 845 inclusive. 


Funds used by the Company to purchase the Land 


220. 


221. 


222. 


From my enquiries to date, | have been unable to locate, and | have not sighted, a 
settlement statement for completion of the Contract for Sale. In the absence of that 
settlement statement, or details of any adjustments to the purchase price made at 
settlement, the precise amount and source of the funds used to purchase the Land is 


unclear. 


Further, for the reasons, discussed at paragraphs 188 to 192, | cannot trace specific 
monies paid by individual applicants into the purchase price of the Land. 


However, from my enquiries and based upon the books and records available to me, it 
seems that the purchase price of the Land (and the costs of sale) were drawn from the 


following sources: 
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(a) $40,000.00 held in the Wall & Co. Trust Account in respect to matter number 150025 
— Purchase, Wollumbin Dreamtime Pty Ltd; 


(b) $588,459.85 held in the Wall & Co. Trust Account in respect to matter number 
140193 — Formation of Community, Mark Darwin; 


(c) $4,563.80 held in the Wall & Co. Trust Account in respect to matter number 140193 — 


Formation of Community, Mark Darwin; 


(d) $50,135.00 held in the Wall & Co. Trust Account in respect to matter number 140193 
~ Formation of Community, Mark Darwin; 


(e) monies borrowed by the Company from Adelaide Investments (Aust) Pty Ltd. 


Payment directions given to Wall & Company Trust Account 


223. 


224. 


225. 


On about 23 June 2015 and 24 June 2015, a written authority and direction to Wall & Co. 
(“Directions”) was submitted by, or on behalf of, each of the following applicants seeking 


a unit in the Trust: 

(a) Hance Plant oe Cantrell, and Neal Plant; 
(b) Norma Mou; 

(c) Richard Moate; 

(d) Stuart Newman; and 

(e) Cherie Stokes and Martin Maddren. 


Annexed at pages 1107 to 1111 and shown to me are true and correct copies of the 


Directions. 
The Directions state inter alia words to the effect that: 


(a) Wall & Co. is authorised and directed to pay the amount specified therein, which has 
been paid into the Wall & Co., Trust Account, towards the purchase monies for the 
Land; 


(b) the applicant acknowledges that the funds are to be paid on behalf of the Company 
as trustee of the Trust and that the purchase price of the Land is $1,175,000.00; 


Ore 
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the applicant confirms that the funds are being paid on the basis that an ordinary unit 
in the Trust will be issued to them and that the applicant has satisfied himself or 
herself concerning the terms of the Trust Deed, the membership of the Trust, and the 


status of the Land; and 


in that regard, the applicant also confirms that the Land does not have the benefit of a 
Development Consent from Tweed Shire Council for the purpose of a rural land 


sharing community. 


226. Other than the Directions referred to in paragraph 223 above, | am not aware of, and | 


have not sighted, any other written authorities and directions to Wall & Co. in respect of 


the Company or the Trust. 


227. Annexed at pages 848 to 877 inclusive is a true and correct copy of email correspondence 
sent by Mark Darwin on about 27 May 2015 and 23 June 2015. 


228. From that email correspondence, it appears that prior to settlement of the Contract of 


Sale: 


(a) 


(b) 


Mr Darwin asked applicants for a unit in the Trust (or a.proposed unit trust) who had 
deposited funds into the Wall & Co. Trust Account to complete and return a written 
authority and direction so that the funds could be used to settle on the purchase the 


Land; and 


Mr Darwin informed applicants who had deposited funds into the Global Awakenings 
Account that it was not necessary for them to complete and submit an authority and 
direction to Wall & Co. 


Amount of $40,000.00 paid from the Wall & Company Trust Account 


229. The 


(a) 


(b) 


f 
Deponent 


Trust Account Records show that: 


an amount of $40,000.00 originally held in the Wall & Co. Trust Account for matter 
number 140193 — Formation of Community, Mark Darwin was transferred to matter 
number 150025 — Purchase, Wollumbin Dreamtime Pty Ltd on 10 February 2015 as a 
receipt from Mr Darwin; and 


those funds were paid from matter number 150025 to Elders Real Estate Trust 


Account for the “deposit paid on exchange of contract of sale”. 


me ica 
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233. 


234. 


235. 


236. 


237. 
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Annexed at pages 329 to 331 and shown to me are true and correct copies of a letters 
dated 18 February 2015 from Elders Real Estate to Wall & Co. and Ellis & Baxter 
Lawyers, and a Trust Account Receipt No. 563 issued by Elders Real Estate. 


Those documents show that a deposit of $40,000.00 was paid on 18 February 2015 by 
Wollumbin Dreamtime for the purchase of Lot 20 on 3222 Kyogle Road, Mount Burrell 
(being one of the lots comprising the Land). 


[i 


The Trust Account Records include an Tax Invoice 5506 from Wall & Co. Wollumbin 
Dreamtime dated 25 June 2015, which records time for perusing a contract of sale on 22 
January 2015. A copy of that Tax Invoice is annexed at page 211. 


i 


Elders Real Estate is also shown as the vendor’s nominated agent on the Contract for 


Sale. 


From my enquiries, and by reason of the matters referred to in paragraphs 229 to 233 
above, | believe it is possible that Wollumbin Dreamtime entered into an earlier contract 
for sale of Lot 20 that did not proceed. However, as at the date of this affidavit | have not 


sighted any such earlier: contract for sale. 


The Contract of Sale shows on its face that a deposit of $90,000.00 was payable by the 


Company as purchaser. . 


From my review of the Trust Account Records for matter number 140193 and matter 
number matter number 150025, | have not been able to identify any other deposit monies 
paid for the Contract of Sale. Further, ! have not been able to identify a refund to 
Wollumbin Dreamtime of the deposit monies referred to in paragraph 231 above. 


In the absence of a settlement statement | cannot be certain whether any deposit monies 
were paid by or on behalf of the Company under the Contract for Sale. However, by 
reason of the matters in paragraphs 229 to 236 above in my opinion it is possible that the 
deposit monies of $40,060.00 paid: by or on behalf of Wollumbin Dreamtime in February 
2015 may have been retained by the vendor (or the vendor's agent) and subsequently 
applied in reduction of the purchase price: payable by the Company under the Contract for 


ee 


Sale. i i 


Amount of $588,459.85 paid: from the Wall & Company Trust Account 


238. 


The Trust Account Records show that the amount of $588,459.85 was paid from matter 
number 140193 — Formation of Community, Mark Darwin to the Estate of the Late KC 
Banting as “settlement funds” on 30 June 2015, being the date of completion of the 


é porao Sale. . O 
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239. Based on the Trust Account Records, and from my enquiries, | believe that those funds 


were used by the Company to pay part of the purchase price of the Land. 
Funds borrowed from Adelaide Investments (Aust) Pty Ltd 


240. On about 30 June 2015, the Company obtained a loan of $550,000.00 from Adelaide 
Investments (Aust) Pty Ltd secured by a mortgage against the Land. 


241. Annexed at pages 1112 to 1120 and shown to me is a true and correct copy of registered 
mortgage dealing number AJ629826M granted by the Company to Adelaide Investments 
(Aust) Pty Ltd over its interest in the Land on 30 June 2015 (“Mortgage”). 


242. The terms of the Mortgage show that it secures a loan of $550,000 made by Adelaide 
investments (Aust) Pty Ltd to the Company for an initial loan term of twelve months. 


243. By reason of those matters, and based upon my enquiries into the affairs of the Company, 
| believe that the Company used some of the funds borrowed from Adelaide investments 
(Aust) Pty Ltd to pay part of the purchase price under the Contract for Sale. 


244. | refer to the matters set out in paragraphs 252 to 254 inclusive below regarding the 
Company’s subsequent discharge of the Mortgage. 


Amount of $4,563.80 paid from the Wall & Company Trust Account 


245. The Trust Account Records show that the amount of $4,563.80 was paid from matter 
number 140193 — Formation of Community, Mark Darwin to Ellis & Baxter Lawyers on 30 
June 2015 as “settlement funds’. 


246. Based upon those records, and in circumstances where Ellis & Baxter are shown on the 
face of the Contract for Sale as lawyers for the vendor, | believe that the funds are likely to 


represent payment of the legal costs associated with the Contract for Sale. 
os 
Amount of $50,135.00 paid from the Wall & Company Trust Account 


247. The Trust Account Records show that the amount of $50,135.00 was paid from matter 
number 140193 — Formation of Community, Mark Darwin to the Office of State Revenue 
on 5 June 2015 for “stamp duty’. 


248. The face of the Contract for Sale shows has it has been stamped for duty in the amount of 


$50,115.00. 


Deponent Solicitor 
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From my review of the Trust Account Records, | have not been able to identify any other 
amounts paid from the Wall & Co. Trust Account for duty on the Contract of Sale. 


However, based upon my enquiries and by reason of the matters in paragraphs 247 to 
249 inclusive above, in my opinion the payment transaction of $50,135.00 shown in the 
Trust Account Records may relate to an earlier contract of sale for the Land that did not 
proceed, and those same funds were subsequently used to pay duty on the ‘Contract of 


Sale. 


From my enquiries, | am not, otherwise aware of what the. duty payment of $50,135.00 
made from the Wall & Co. Trust Account on 5 June 2016 may relate to. 


Discharge of the Mortgage. 


252. 


253. 


254. 


Title Searches for the Land annexed at pages 839 — 845 inclusive show that on 30 


October 2015, a discharge of the Mortgage was registered. 
The Trust Account Records show that: 


(a) on or about 7 October 2015, the balance of funds then held in the Wall & Co. Trust 
Account for matter number 140193 — Formation of Community, Mr Mark Darwin 
(being $538,133.83) were transferred to matter number 150025. | refer to the matters 
discussed in paragraphs 188 to 192 above regarding that transfer; 


(b) the amount of $551,005.10 was paid from the Wall & Co. Trust Account in matter 
number 150025 toi the MacGregor O'Reilly Trust Account as “settlement funds to 
discharge mortgage’: and 


(c) the amount of $126.93 was paid from the Wall & Co. Trust Account in matter number 
150025 to the MacGregor O'Reilly Trust Account as “settlement agent's fee’. 


From my enquiries, and by reason of the. matters in paragraphs 252 and 253 above, | 
believe that by about 30 October 2015 the Company had used funds held in Wall & Co. 
Trust Account for matter number 150025 to discharge the Mortgage. 


Purported replacement of the Company as Trustee of the Trust 


255. 





Deponent 


On about 24 February 2017, Wollumbin Dreamtime executed a Deed bearing that date 
purporting to accept its appointment as trustee of the Trust and to replace the Company 


Solicitor 


as trustee of the Trust (‘Deed of Appointment’). 
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256. Annexed hereto at pages 1121 to 1122 is a true and correct copy of the Deed of 
Appointment. 


257. On or about 24 February. 2017, the Company executed a Deed of Variation bearing that 
date purporting to vary the terms of the Trust Deed (“Deed of Variation’) to the effect 


inter alia that: 


(a) the definition of “Special Resolution” will be amended to mean a resolution passed as 
special business at a duly convened meeting by 55 percent of those present 
personally or by proxy and eligible to vote on the resolution; 


(b) unit holders can participate in meetings inter alia by telephone or Skype; and 


(c) clause 61.2 of the Trust Deed regarding the service of notices be amended to provide 
that where the person to be served is. unit holder, the notice may be personally served 


by email to that person’s email address. 


258. Annexed hereto at pages. 1123 to 1126 is a true and correct copy of the Deed of Variation. 


259. At a meeting held on or about 25 February 2017 (“First Meeting’), a resolution was 
purportedly passed by members of the Trust inter alia to the effect that the trustee of the 
Trust be changed from the Company to Wollumbin Dreamtime and that the terms of the 
Trust Deed be amended fo provide for electronic meetings be held. 


raps 
260. Annexed hereto at pages 1127 to 1130 is a true and correct copy of the minutes of the 


First Meeting. 


261. As at the date of swearing this affidavit: 


(a) | do not know whether the First Meeting was convened by the Company as trustee of 
the Trust or at the request of “Unit Holders” within the meaning of the Trust Deed; 


(b) I have been unable to locate, and | have not sighted, minutes of any previous such 


meetings; 


(c) | have been unable to locate, and | have not sighted, copies of any of the proxies or 
the “Notice of Amendment to Deed” referred to in the minutes of the First Meeting;; 


(d) I have been unable to locate, and | have not sighted, any other notice of the First 
Meeting given to the “Unit Holders” of the Trust pursuant to the Trust Deed. 


] ) ee 
Deponent Solicitor 
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262. On or about 27 July 2017, | received a letter from Holding Redlich Lawyers, the former 
solicitors for Mary-Lou Plant and Melissa Hirsch, stating inter alia words to the effect that: 


263. 


264. 


(a) neither Mary-Lou Plant nor Melissa Hirsch attended the First Meeting; and 


(b) Mary-Lou Plant and Melissa Hirsch dispute the validity of the First Meeting and any 
resolutions purportedly passed at the First Meeting. 


Annexed hereto at page 1131 is a true and correct copy of the letter dated 27 July 2017 


that | received from Holding Redlich Lawyers. 


On or about 5 July 2017, l received a letter from David Hunter Solicitor: 


(a) stating inter alia words to the effect that: 


(b) 


ii) 


ii) 


iv) 


he acted for a group of 11 unit holders in the Trust; 


| 


by a resolution and deed dated 24 February 2017, the Company was removed as 
trustee of the Trust and Wollumbin Dreamtime was appointed as trustee of the 


Trust; 


on 30 June 2047, his clients issued a notice to the trustee of the Trust and to all 
unit holders of ihe Trust known to them, requiring the trustee to convene a 
meeting at which a resolution will be put to remove Wollumbin Dreamtime as 
trustee and to appoint Bhula Bhula Community Pty Ltd as trustee; and 


his clients hold serious concerns as to the manner in which the Company and 
Wollumbin Dreamtime have managed the Trust, and it is anticipated that if a new 
trustee is appointed, that trustee will take independent legal advice to conduct an 


investigation into the past management of the trust 


enclosing inter alia a notice to the Company and/or Wollumbin Dreamtime as trustee 
of the Trust, which nominated that the said meeting be held on 15 July 2017 in 
Lismore, NSW (“Second Meeting’). 


265. Annexed hereto at page 1132 to 1133 is a true and correct copy of the letter dated 5 July 
2017 from David Hunter. Solicitors. 





Deponent 





ow _ 


Solicitor 


266. 


267. 


268. 


269. 


270. 


271. 


272. 


273. 





Deponent 
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On or about 14 July 2017, | caused a letter to be sent to David Hunter Solicitor stating 
inter alia words to the effect that from the documents and information then available to 
me, | could not be satisfied that the purported replacement of the Company as trustee of 


the Trust on or about 25 February 2017 was valid. 


Annexed hereto at pages 1134 to 1136 is a true and correct copy of the letter dated 14 
July 2017 that | caused to be sent to David Hunter Solicitor. 


As at the date of this affidavit, | do not know whether the Second Meeting was held or 


the outcome of that meeting. 


Annexed hereto at pages 1137 to 1139 is a true and correct copy of a Historical and 
Current Extract | have caused to be obtained from records maintained by ASIC in relation 
to Bhula Bhula Community Pty Ltd ACN 619 899 339 (“BBC”). 


The said search shows inter alia that: 
(a) BBC was incorporated on 21 June 2017 in the State of Queensland; and 
(b) Stuart Newman is the sole director, secretary and shareholder of BBC. 


On or about 18 July 2017, Vincents received an email from David Hunter Solicitor 
attaching a document entitled “Notice of Extraordinary Meeting” bearing that date. 


Annexed hereto at pages 1144 to 1142 is a true and correct copy of the said email and 
Notice dated 18 July 2017. 


The Notice is addressed ,to Wollumbin Dreamtime and/or the Company as trustee of the 


Trust and states inter alia words to the effect that: 


(a) the Notice is given on behalf of eleven unit holders of the Trust, being more than 10% 
of the issued units in the Trust; 


(b) the said persons require Wollumbin Dreamtime and/or the Company to convene an 
extraordinary general meeting of trust on 3 August 2017 (“Third Meeting”) and to 
establish a vote on the meeting agenda that: 


i { 5 
i) pursuant to clause 53(d) of the Trust Deed, that the current trustee be removed 


as trustee of the Trust effective immediately; 


f 


4 
Solicitor 
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275. 


276. 


277. 


278. 


279. 


280. 
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ii) BBC be appointed as trustee of the Trust effective immediately; and 


iii) the new trustee execute such documents and do all acts necessary to cause it to 
become the registered proprietor of all land owned by the Trust. 


As at the date of this affidavit, | do not know whether the Third Meeting was held or 


the outcome of that meeting. 


On about 3 February 2048, | received an email from Stuart Newman inviting recipients to 
attend a meeting on 20 February 2018 regarding inter alia replacement of “current trustee” 
of the Trust and appointing BBC as trustee of the Trust (“Fourth Meeting’). 


Annexed hereto at pages 1143 to 1144 is a true and correct copy of the said email dated 
3 February 2018 and the proxy form attached to that email. 


On about 5 February 2018, Mr Newman sent an email attaching signed copies of a Notice 
of Extraordinary General Meeting of unit holders of the Trust, to vote inter alia on 
resolutions for the appointment of BBC as trustee of the Trust. The said Notice is 
addressed to “Wollumbin Dreamtime Pty Limited and/or Wollumbin Horizons Pty Limited 
as Trustee of Bhula Bhula Community Village Trust also known as Trustee of Bhula Bhula 
Village Community Trust also known as Trustee of Bhula Bhula Community Trust”. 


Annexed hereto at pages 1145 to 1154 is a true and correct copy of the said email dated 
5 February 2018 and the signed Notices of Extraordinary General Meeting. 


On about 26 February 2018, by my solicitors, | received a copy of an email dated 24 
February 2018 regarding the purported appointment of BBC as the trustee of the Trust. 


Annexed hereto at pages 1155 to 1157 is a true and correct copy of the said email dated 
24 February 2018 and the signed Notices of Extraordinary General Meeting. 


Contract for Sale entered into between the Company and Nightcap Village 


281. 


282. 


283. 





Deponent 


On or about 7 June 2017; the Company as vendor entered into an undated, standard form 
contract for the sale of, the Land to Nightcap Village as purchaser for the price of 
$2,225,000.00 (“Nightcap Contract’). 


Annexed at pages 1158 to 1182 and shown to me is a true and correct copy of the 


Nightcap Contract. 


It is a term of the Nightcap Contract that: 


ay 


Solicitor 
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286. 


287. 


288. 
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(a) Nightcap Village must pay a deposit, being 10% of the purchase price to Stone Group 
Pty Ltd, being the Company’s nominated solicitor shown on the face of the Contract 


(clause 2.1); and 


(b) the date for completion is six months, from the Contract Date (or, if not stated, the 


date the Contract was made). 


On or about 7 June 2017, the Company entered into a written loan agreement bearing 
that date with Nightcap Village (“Loan Agreement’) and Nightcap Village granted the 
Company a mortgage in registrable form over its interest in the Land (“Nightcap 
Mortgage’). 


By those documents the Company and Nightcap Village appear to have agreed to a form 
of vendor finance, whereby $1,225,000.00 of the purchase price will be paid by Nightcap 


Village over a period of five years. 


Annexed at pages 1183 jo 1225 and shown to me is a true and correct copy of the Loan 


Agreement and Nightcap Mortgage. 


As at the date of this affidavit, Nightcap Village has. not paid the deposit or any other 
amount to the Company under the Nightcap Contract or the Loan Agreement. 


As at the date of this affidavit, and pending the outcome of this proceeding, | have neither 
affirmed nor disclaimed the Nightcap Contract or otherwise taken any steps to market the 


Land for sale. 


Litigation between the Company and Tweed Shire Council 


289. 


290. 





Deponent , 


From about late 2015 and through 2016, the Tweed Shire Council (“Council’) 
investigated the Company for unauthorised building woks on the Land by some of the 
potential Community members. This resulted in the Council commencing proceedings 
against the Company in the Land Environment Court in New South Wales, and that Court 
making orders (including a costs order) adverse to the Company on 7 April 2017. 


Annexed at pages 1226 to 1234 and shown to me is a true and correct copies of a letter 
dated 12 July 2017 from Sparke Helmore Lawyers, solicitors for the Council, enclosing a 
sealed copy of the Orders made in the Land Environment Court in New South Wales on 7 


April 2017. a ae 


Solicitor 
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| refer to the matters set out in paragraph 72(b) above regarding the proof of debt 
submitted by the Council in the winding up of the Company for the amount of $103,589.92 
for legal costs. 


On about 9 August 2017, the Council carried out a further inspection of the Land. 


On or about 25 August 2017, | received a letter from Sparke Helmore Lawyers stating 


inter alia words to the effect that: 


(a) during the inspection: of the Land, it was observed that the following action remains to 


be completed to effect compliance with the Orders: 

i). removal of concrete footings and stumps from the Land; 
ii) removal of two sheds from the Land; and 

iii) certain landscaping works. 


(b) the Council had instructed that, provided the remaining footings are removed from the 
Land, it will not press Order 5 insofar as it requires landscaping of the site. 


Annexed at page 1235 and shown to me is a true and correct copies of a letter dated 25 
August 2017 from Sparke Helmore. 


All the facts and circumstances herein deposed to are within my own knowledge save 
such as are deposed to from information only and my means of knowledge and source of 
information appear on the face of this my Affidavit. 


Signature of deponght 


Sworn by the deponent boy ) 4 e 
at Brisbane ; , H Lek 
) ig 
) 


on 20 April 2018 
Before me: ' 


Signature of witness 


Sulan KonAr 


Name and Qualification of Witness: .. SY. SAO M T N a... , Solicitor 


69 


Scheduie 
No. QUD32 of 2018 
Federal Court of Australia 
District Registry: Queensland 


Division: General 


IN THE MATTER OF WOLLUMBIN HORIZONS PTY LTD (IN LIQUIDATION) ACN 
606 581 364 


Plaintiffs . 

Plaintiff | Steven Neville Staatz as Liquidator of Wollumbin Horizons Pty 
Ltd (In Liquidation) ACN 606 581 364 

Defendants 


First Defendant Ron Berry 
Second Defendant Gillian Norman 
Third Defendant Emanuele Agus 
Fourth Defendant Melissa Hirsch 


Fifth Defendant Stuart Newman 
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